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1. The Reform: A New Method for New Outcomes?

The Laeken European Council of December 2001 agreed on a set of questions with regard to the fu-
ture design of the EU'’ s ingtitutions and their democratic legitimacy. According to the Lagken declara-
tion on the future of the European Union, “the European Union derives its legitimacy from the demo-
cratic values it projects, the aims it pursues and the powers and instruments it possesses [and...] from
democratic, transparent and efficient institutions (European Council 2001)”. Although this statement
suggests a broad normative consensus about the state of democracy and legitimacy in the EU, the
heads of state and government mandated the recent Convention to deliberate on some of the most tra-
ditional questions to be answered when establishing any political system. Overal, the Laeken mandate
mirrors an unequivoca picture of the EU: The Union remains designed as a political system in prac-
ess. Although it is based on some of the most traditional concepts of representative democracy, the
system requires improvement. However, the very nature of the mandate and its context — the failure of
the Treaty of Nice, the perspective of an enlarged Union of 25 and more member states, and the effects
of a globalised economy and trans-national risk production — show that these concepts are not fully
implemented. In other words: The European Union faces serious problems with regard to the relation-
ship between its governing bodies and its citizens. The very question of the Convention therefore is:
Does, and if yes, how does the EU provide opportunity structures for establishing a democratic sys-
tem? Are there any means to reconstruct and to visuaise a concept of democracy, which alows the



Union to further build on its differentiated set of ingtitutions, and to gain a positive feedback by its
citizens?

2. The European Demos. Prerequisite or Outcome of European I ntegration?

Many contributions to the debate on the EU’s democracy and legitimacy crisis focus on the deficien-
cies of input-legitimisation and the democratic deficit. By democracy, | understand the “institutionali-
sation of a set of procedures for the control of governance which guarantees the participation of those
who are governed in the adoption of collectively binding decisions’ (Jachtenfuchs 1998: 47). Of
course, this definition does not automatically induce democracy to be synonymous with parliamentary
maority vs. minority government. At least theoretically, there are many ways to secure the participa-
tion of the citizenry in governing a given polity. But if we turn to the evolution of the EU over the last
decades, we observe a trend: The search for establishing some kind of representative governance
structures, in which ingtitutions aggregate participation needs and try to fulfil their general function as
arenas and rules for making binding decisions, and for structuring the relationship between individuals
in various units of the polity and economy. By legitimacy, | understand a generalised degree of trust of
the addressees of the EU’ s ingtitutional and policy outcomes towards the emerging political system. A
politica system which is entitled to limit national sovereignty and which is enabled to take decisions
directly binding the residents of its constituent Members without the prior and individual assent of
each national government requires more than the formal approval of founding treaties and their subse-
guent amendments (Weiler 1993): It necessitates the willingness of minorities to accept the decisions
of the majority within the boundaries of the EU’s polity. In other words, socia legitimacy supposes
that decisions have to be based on a broad acceptance of the overall system. Even if the citizenry of
the EU polity is not fully aware of or interested in the way binding decisions about their way of life are
taken, the system and its institutions must be aware of the risk that the public attitude towards it can
shift from some kind of a ‘permissive consensus or ‘benevolent indifference’ to fundamental scepti-
cism. The legitimacy of governance can be derived from historically and geographically contingent
sources. With regards to the andysis of the governance in the European Union, Scharpf’s (1970; 1999)
distinction of output (government for the people or effective performance) and input legitimisation
(government by the people or representivativeness) has been widely used, irrespective of some termi-
nologica variations. In the context of European governance a third legitimating factor is often high-
lighted: the requirement for communitarian cohesion or civic identity.

In this regard, the heart of the democratic deficit features the argument of a growing mismatch ke-
tween the powers exercised in and through EU ingtitutions, fora and procedures, and the channels,
structures and sanctions to influence and control the formulation and implementation of policy. The
EU’s indtitutional design thus faces a multitude of questions as to how representative this system of
multi-level governance is, in which way its quasi-executive branches - the Council and the Commis-
sion - are accountable to the citizens and how democratic the decision-making procedures between the
Union's authorities are. The presumed lack of linkage and control applies not only to European but
also to nationa actors, most notably governments, which are seen as removed from parliamentarian or
public scrutiny. In this sense, the lack of control over government-like institutions firstly at the re-
tiona and secondly at the European leve - the Council of the EU - generates a ‘double democratic
deficit’.

Some even see a triple deficit, arguing that current (or future) levels of integration presuppose the
existence of a European ‘demos’. True, the evidence for a transnational identity within in the Union is
weak and the chance of creating one in the near future seem bleak because of the lack of intermediary
structures and agents (transnational parties, media, common language etc.). The EU system takes
binding decisions, which influence the citizens ways of living and constrains their individual free-
dom. The EU system affects national legislatures and their linkage with the citizens. Of course, argu-
ing about parliaments and their potentia to provide the European ‘Demoi’ - functionaly, nationaly or



ideologically different realms of identity and interest formation, mediation and communication - a set
of representative voices in the Union’s policy cycle does not mean that parliamentarism is the only

way of bridging the gap between the citizens and the Union. One can easily assume that even after the
Nice Treaty has come to force, many scholars and practitioners of European integration will continue
to argue that focusing on the ‘input’ structures of the Union is only one of several ways how govern-

ance “beyond the state” (Jachtenfuchs/Kohler-Koch 1996) might gain legitimacy. In this respect, one
could aso imagine a ‘renaissance’ of the German Constitutional Court’'s 1993 Maastricht ruling,
which lead to a generd critique of the EU’s parliamentary model. The basic assumption of the Court
and later on its protagonist commentators was that a polity presupposes a demos in ethno-national or

ethno-cultural terms (the “Volk” instead of the “Gesellschaft” or “Gemeinschaft”). Thus, without a
single European people sharing heritage, language, culture and ethnic background, and without a
European public space of communication that could shape the wills and opinion of the population, no
European statehood could be founded. For those who adopt this view (Kielmansegg 1996, 47-72;

Grimm 1995, 282-302), it is apparent to simply deny the pre-congtitutional conditions for further inte-

gration and therefore to conclude that in the absence of a single European demos there cannot be ‘rea’

democracy at the European level (Weiler 1993, 11-41; Weiler/Haltern/Mayer 1995, 24-33). Assume
that a socio-political entity, which is willing to produce democratic forms of governance, can not Sim-

ply dictate structural prerequisites and pre-congtitutional elements of the future polity. One could then
develop these arguments further to conclude that any attempt of institutional and procedural reform is
unreasonable unless the different European Demoi are not identifying themselves as part of an emerg-
ing European Demos.

Against this line of analysis, | argue that the missing ‘demos’ is not a prerequisite for the European
Union, but an idea product of successful integration and institutional design. | refer to Habermas
analysis on the relationship between institution building and citizenship formation. He argues that “the
ethica-political self-understanding of citizens in a democratic community must not be taken as a his-
torical-cultural a priori that makes democratic will-formation possible, but rather as the flowing con-
tents of a circulatory process that is generated through the legal ingtitutionalisation of citizens' com-
munication. Thisis precisely how national identities were formed in modern Europe. Therefore it isto
be expected that the politica ingtitutions to be created by a European congtitution would have an in-
ducing effect” (Habermas 1995, 306-307). In other terms, the “demos is constructed via democratic
‘praxis’. [...] Instead of ‘no EU democracy without a European demos’, we have ‘no European demos
without EU democracy’” (Hix 1998, 38-65). Taking this perspective serioudy, | consider the very
process of European integration as an ongoing search for opportunity structures, which allow the in-
gtitutions of the EU’s multi-level system to combine several demands for democracy-building beyond,
but still with the nation state. Whether this process leads to the self-identification and further stabilisa-
tion of various ‘demoi’ or of one single European ‘demos’ remains an open question.

3. Approaches to Democr atise the European Union

Comparing the documents produced during the Future of Europe Debate and the ongoing Convention,
the proposals made under the headings of “democratisation” can be classified as follows:

1. Democratisation by reforming the decision-making procedures through an extension of the areas
covered by the co-decision procedure according to the following four strategies:

(@) A systematic conjunction of the different types of decision-making procedures and the institutions
to be involved in on the one hand and the nature of the different legal acts at the EC/EU’ s disposal
on the other. This approach would suggests some kind of a hierarchy of normslike it might be de-
rived from the legal definition of the Council acting as legidator (OJ L304/7 of 10th December
1993)." The main variable for identifying an area as subject to co-decision would be the legal re-
ture of legidation, its scope and its implications.



(b) A systematic association of decision-making mechanisms in the Council of Ministers and deci-
sion-making procedures between the Council and the European Parliament. Protagonists of this
approach suggest the introduction of co-decision in all cases where the Council decides by quali-
fied mgjority. Consequently, the success of this strategy largely depends on the reform of the
Council’s own decision-making regime.

(c) The simple transfer of the existing co-operation procedures into co-decision procedures.

(d) A poalicy oriented and single (national) interest guided re-ordering of decision-making procedures.
Protagonists of such an approach ook at the European Parliament as a potential winning coalition
partner in order to enforce or to block decision in specific policy areas.

(e) Linked to the proposals on widening the scope of application of the co-decision procedure are
proposals to reform the EU’ s budgetary procedures in order to bring the EP at the same level with
the Council of Ministers.

2. The second option focuses on the relationship between the EU’s executive bodies and their ac-
countability to the European Parliament. Proposals vary between

(a) the election of the European Commission’s President by the European Parliament,

(b) the participation of the European Parliament with regard to the appointment of the EU’s foreign
minister and his or her function as a Vice-President of the European Commission,

(c) the involvement of the European Parliament with regard to the appointment the European Court of
Justice,

(d) the involvement of the European Parliament with regard to the EU’ s executive agencies, i.e. Euro-
pol, Eurojust etc.

(e) the introduction of a call-back procedure for the Union’'s legidator with regard to the Commis-
sion’s executive functions.

3. Thethird option for democratisation concern the intergovernmental EU pillars (CFSP and CJHA).
Proposals vary between

(@) the full-scale or partia integration of one or both pillars into the Constitution and its procedura as
well as ingtitutional obligations, and

(b) the introduction of more legally binding — similar to the EC Treaty — procedures and more partici-
patory as well as control powers for the European Parliament and/or the national parliaments
within the remaining EU pillars.

4. A fourth option for democratisation of EC/EU decision-making procedures is discussed with re-
gard to the roles of the national parliaments. Proposals vary — since the Amsterdam 1GC - between
those who opt for:

(a) theintroduction of direct participatory or control powers for national parliaments within the legal
framework of the EC/EU,

(b) the introduction of a provision within the Congtitution’s framework guaranteeing national parlia-
ments some unilateral control mechanisms vis-a-vis their respective governments, and

(c) the forma upgrading of existing multilateral scrutiny regimes bringing together members from
both the European Parliament and the nationa parliaments.

5. The fifth option for democratisation of the EU concentrates on the structura prerequisites of the
Union, and on how to provide opportunities for democratic and legitimate governance through the
introduction or the reinforcement of new or more visible fundamental rights within the EC/EU
Treaty set-up, of new information and deliberation rights for the citizenry or through the introduc-
tion of certain direct participation rights in the Treaties (Zurn, 1996; Abromeit, 1998).



4. The Participation of the European Parliament at IGC’s and the slow inclusion of na-
tional parliaments

The EU faces a permanent process of ingtitutional change. The very system is structured by process —
an ongoing oscillation between para-congtitutional Treaty amendments and Treaty implementation.
This kind of system change relates to the “extension to specific or general obligations that are beyond
the boundaries of the origina treaty commitments, either geographically or functionaly” (Laursen
1992, 242). At IGC's, “it typicdly entails a mgjor change in the scope of the Community or in its in-
dtitutions, that often requires an entirely new congtitutive bargaining process among the Member
States, entailing substantial goal redefinition among national political actors’ (Laursen 1992, 242; see
also: Genco 1980, 55-80). How is the EP able to inject impetus into the process of system change?
Does the EP s relative peripherdity at IGC’s correspond to the empirica reality of the very process of
system and para-constitutional change, which we observe when exploring the development of the Un-
ion during the last 50 years? Of course, if we concentrate our view on the shorter phases of 1GCs as
“big bargain decisions’ (Moravcsik 1993, 473-524; Hurrell & Menon 1996, 386-402; Moravcsik &
Nicolaidis 1999, 59-85), we could easily preclude that the direct impact of parliaments and citizens on
the fina outcome is symbolic and indirect or at best entirely dependent on Member State behaviour.
The European Parliament would be identified as an actor able to steer political debates, to create ten-
sion on some parts of the agenda, to make issues public, but that it would never perform as a decisive
player. Adopting this view, the influence of the EP appears at first sight to be rather restricted, d-
though the EP has constantly been one of the most demanding actors for institutional changes and
congtitutional proposals. The puzzle emerges, that despite the modest role of the EP, three Intergov-
ernmental Conferences — 1985, 1991, 1996 and 2000 — have shown a constant image of the system-
development role of the European Parliament and the EP being granted with more and more powers
transforming the EU’ s bilateral set up — Commission vs. Council and Member States — into a trilateral
one.

During the negotiations of the Intergovernmental Conference 1985, the involvement of the EP was
limited. Although it monitored negotiations intensely and its then president Pierre Pflimlin and MEP
Altiero Spinelli were invited to some ministerial meetings, their involvement in the end was only re-
stricted which meant that the EP accepted the Single European Act with limited institutional proceed-
ings for the Parliament. However, it was aso the Parliament which pushed the governments to initiate
atreaty revison. In the 1991/1992 IGC, the EP served as a supporting el ement to those governments
and ingtitutions pledging for substantial reforms. Neither the new policy areas, for example consumer
protection, education and culture, nor the co-decision procedure would have come into force without
the permanent pressure of the EP. The preparation of the 1996 and 2000 IGC’s revealed considerable
progresses for the European Parliament. In order to gain support and to succeed in system developing,
the EP benefited from a partnership with national parliaments which evolved since 1989 under differ-
ent formats (COSAC, Joint Committee Meetings, Joint Parliamentary Hearings etc.). Second, it prof-
ited from alliances with certain national governments. Due to pressure from their national parliaments
the Belgian as well as the Italian government connected their signature of the Treaty amendments to
the vote of the EP. Both governments proclaimed that they would not accept the results of the IGC
until the European Parliament had approved it. This proclamation put considerable pressure on the
other European governments to take the view of the EP into account.

5. National parliaments and the EU’s system development

Under Article 48 TEU, any amendment to the treaties on which the European Union is based shall
only enter into force “after being ratified by all the member states in accordance with their respective
Congtitutiona requirements’. This also appliesif a Treaty amendment is required for the conclusion of



an international agreement (Article 300.5 ECT). Article 49 TEU stipulates that a European state's
admission to the EU requires such ratification as well. Moreover, the member states must also adopt a
Council decision on police and judicia co-operation in accordance with their respective congtitutional
requirements (Article 42 TEU). The same is envisaged for the uniform electoral procedure (Article
190.4 ECT). Article 269 ECT dates that without prejudice to other revenue, the budget of the Euro-
pean Community shall be financed wholly from own resources. Under Article 269 ECT, the Council,
acting unanimoudly on a proposal from the Commission and after consulting the European Parliament,
shal lay down provisions relating to the system of own resources of the Community, which it shall
recommend to the member states for adoption in accordance with their respective congtitutional re-
quirements. All these norms identify the member states, and there the nationa parliaments, as the
“masters’ of the treaties. The concrete modalities by which nationa parliaments are involved into the
ratification of treaty amendments and revisions, in transforming EC directives or in dealing with other
congtraints like fiscal discipline are a matter of national constitutions and specific arrangements of
member states. This ‘blindness of the EU treaties in view of national parliaments is the same for other
congtitutional bodies like regiona states or second chambers and constitutional courts. It reflects the
original approach of the EC founding fathers that the EC/EU treaties are agreements between states.
Consequently, they leave the interna arrangements for coping with EC/EU politics to the sovereign
decisions of member states. In other words, the treaties manifest some kind of a ‘congtitutional sub-
sdiarity principle’. This principle had - at least for some decades - its domestic equivaent: EC policy
was considered to be part of ‘external’ affairs and as such an indisputable prerogative of the ‘execu-
tive' - outside the legitimate claim for parliamentary participation.

However right from the beginning there was one exemption to this strict demarcation between these
two games. a small group of nationa parliamentarians were delegated with a dual mandate to the
European Parliament. Its powers were however minima and its impact on national politics and poli-
cies marginal (Fitzmaurice 1978; Herman/Lodge 1978, 226-251; Herman/Van Schendelen 1979;
Wallace 1979, 433-443). National parliamentarians were offered opportunity structures to get access to
the EC/EU ingtitutions. The end of the ‘delegated parliament’ in 1979 - the abolishment of a perma-
nent structure of national MP's placed between two legidatures - did not result in a direct adaptation
of interparliamentary contacts. Still after the Amsterdam Treaty, the overall record of their participa-
tion patterns within the Brusselg/Strasbourg arena is bleak. Though severa and different procedures
were tested over the last 40 years, none of them has led to a sufficiently intensive and efficient work-
ing relationship. The 1990's Conference of parliaments (Assizes) in Rome remained a one event n-
stitution. Instead, the Convention to draft the Charter for fundamental rights was generally assessed as
a more successful link between parliamentarians of severd levels (Stechele 2001; Pernice 2001, 194-
198). Other activities of nationa parliaments and the European Parliament - like COSAC, the regular
meetings of their Speakers and joint sessions of specialised committees — now seem to attract greater
interest (Maurer/Wessels 2001, Maurer 2002).

6. Interparliamentary Democracy Building

6.1. The Convention on the Charter on Fundamental Rights

The idea of a European Union Bill of Rights has been discussed since the middle of 1970, mostly sup-
ported by the European Parliament. But it was not until 1999, on a German initiative, that the Charter
process was launched with a decision of the European Council in Cologne (European Council 1999).
The purpose was to strengthen the protection of fundamenta rights in the EU by making the already
existing ones more visible to the EU citizens. Meetings of the Convention took place from December
1999 until the autumn of 2000. After agreement of a final text of the Charter, the Presidents of the
European Parliament, the Council of the European Union and the European Commission proclaimed
the Charter on the 7th December 2000 on the fringes of the Nice European Council (OJEC 364/8, 18
December 2000).



The composition of the Convention and the working methods, as laid out in an annex to the
Conclusions of the European Council in Tampere, in October 1999, were rather unique. The
Convention was composed of 62 Members representing the Heads of State and Government (15), the
President of the European Commission, the European Parliament (16) and the nationa parliaments
(30). The European Court of Justice and the Council of Europe, including the European Court of
Human Rights, participated as observers. The Convention and its Presidium, comprising Members
from each of the four categories of representatives, was assisted by a Secretariat staffed by the Legal
Service of the Council.

The drafting process of the Charter was a compromise taken without a formal vote. Compared with
IGC's, it was open and participative in nature. It “brilliantly combined representative democracy with
more participatory forms of democracy and unparalleled access to the process of European decison-
making” (Mc Crudden 2001, 10). However, this nature of the Charter’s Convention was also due to
the fact, that the drafting of the Charter constituted a relatively narrow set of interests and arguments.
Moreover, the Secretariat clearly dominated the drafting process and facilitated the early drafting of
the Charter. As de Burca concludes, “this was not to be a genuinely participative process but one
which, albeit deliberative in nature, was to be composed only of institutional representatives from the
national and European level” (De Burca 2001, 131). Moreover, “the secretariat to the convention
body, which was drawn mainly from the General secretariat of the Council [...] was one of the less
obvious but nonethel ess significant influences on the drafting of the Charter” (De Barca 2001, 134).
Members of the Convention submitted 205 written contributions and a total of 1406 amendments to
the Charter's draft of the Presidium. As regards initial contributions, the most active group was the
governments representatives followed by the EP and the nationa parliaments. MEP's and MP's a-
ranged to submit two contributions jointly, whereas government representatives were able to agree
three times on joint texts.

The initial dominance of the government representatives is not confirmed when considering the
relative proportion of amendments. Here, MEP's produced an overal of 405 documents against 400
by national parliamentarians and 356 by government representatives. Within these two last groups, the
most active were MP's from Germany, Italy and Spain, and government representatives from the
Netherlands, the United Kingdom, Italy and Spain. As regards the European Parliament, the PES
delegation proved to be the most active. The larger PPE delegation did produce ‘only’ 78
amendments, whereas the smaller groups of the ELDR, the Greens, UEN and the GUE submitted
between 26 and 45 amendments.

Charter Amendments submitted Dec. 99 — Nov. 2000

Governments D |I [E F INL [A |[LUX [P |UK|SF [B |DK |GR|IRE|S
2 (40 (40 (21 |59 |28 |2 0 [51 (11 |33 (30 (2 |5 |34

Parliaments D |l |E F [NL JA |LUX |P JUK|SF |[B |DK |GR|IRE|S
71 |67 |52 |37 |37 |36 (28 27 (27 |13 |13 |0 (0 |0 |0

Sum: GOV and NP |73 [107|92 (58 |96 (64 |30 27 |78 |24 |46 |30 |2 |5 |34

EP Contributions EPP PES ELDR |Greens|lUEN [EDD |GUE |Others
78 147 45 41 36 8 26 24

Compared with the MP's, the MEP s had some clear advantages in steering the Convention’s process.
They dready work together in one single parliament and they were accustomed to a degree of parlia-



mentary working and party discipline. Outside the Convention, they had many opportunities to meet —
either within the framework of their delegation meetings or within their preparatory meeting of the
political groups. Finaly, they could act on their home ground, work on the basis of input given by a
joint administration and their own legal service. The situation of the MP's differed largely: Firdtly,
they were not put on an equal footing with the EP, the Council and the Commission, since the Cologne
European Council conclusions only called the EU’s ingtitutions to proclaim the charter. Moreover,
MP s had to choose between their ongoing national obligations and their potentia participation in the
Convention. But most importantly, the MP's were not accustomed to working together, they did not
had any feeling of acting on home ground and they could not rely on ajoint secretariat.

Overdll thus, the Convention featured some disparities both with regard to the ‘standing’ and the ac-
tivity of its members. However, the Convention managed to agree on a final text without some kind of
voting, but through a complex sequence of open debate and secretive steering. Hence, the Presidium
and Secretariat played the key role in preparing the draft Charter. The European Council conclusions
of Tampere mandated the Presidium to "elaborate a preliminary Draft Charter, taking account of
drafting proposals submitted by any member of the Body." Indeed, the Presidium produced a series of
papers which not only reflected the ongoing discussions and incoming proposals, but which aso
steered them by an authoritative process of anticipating large and convincing majorities. The absence
of real voting clearly facilitated the deliberative method of the Convention, but it also hindered the
transparency of the Charter’s drafting process. The price of consensus-seeking had been fixed outside
the Convention’s plenary, where some kind of bargaining took place outside the debating chamber.

In this context, the European Parliament delegation was much more efficient than the MP's. The latter
were more heterogeneous, and they needed to build larger aliances with either the EP or some gov-
ernment representatives in order to put their views across. The PES delegation of the European Par-
liament organised meetings in which MP's of the PES family did participate. Other national MPs,
especialy those from France and the United Kingdom, turned to their respective governments for sup-
port. The Charter was adopted without voting, thanks to the "iterative consensus-seeking” process
(Deloche-Gaudez 2001, 23). Consensus-building instead of unanimity thus constitutes the fundamental
difference between the Convention and the last IGC's. If the IGC’s possibility to veto a position a1
ables each delegation to threaten deadlock, the Convention's process of an ongoing deliberation
among rather open-minded actors facilitated the agreement and — perhaps more important — the evolu-
tion of a system of mutual recognition of views and ideals. The Charter process thus constituted a
challenge to the elite-oriented and secretive mode of fashioning system change through IGC's. The
process was deemed so successful that the Laeken European Summit in December 2001 decided to use
the Charter mode as the basis for subsequent treaty changes, through establishing a Convention.

However, there were some considerable limitations on the liberty of the actors and the deliberative
nature of the Charter process. Firstly, the European Council fixed a deadline; the Charter had to be
drafted in order to be pronounced at the Nice Summit, in December 2000. Secondly, the mandate was
formulated by the Heads of State and Government. And even if the Charter process was open, the
drafting history of individual provisions (Stechele 2001) and the purpose of the incremental changes
from draft to draft were far from transparent. “In some ways, tracking provisions of human rights con-
ventions drawn up at diplomatic conferences under the auspices of the United Nations is easier” (Liis-
berg 2001, 18). Insofar, the Charter process was probably not better suited than traditional diplomacy
to bring about legal certainty of the end-result — especially when the work takes place under the kind
of time pressure the Convention was subject to. In sum, the Charter’s process can be seen as an early
trial-and-error-sequence for testing the method of consensus-seeking with some elements, which are
highlighted by the theoretical concept of deliberative democracy. However, the method was successful
because the heads of state and government, the Presidium and the Secretariat acted as core cataysts
and key aggregators of the actors involved.



6.2. The 2002/2003 Convention on the Future of the Union

Given the main reasoning behind the Convention on the future of the EU — the relative failure of the
Nice summit, the non-answered questions regarding institutional reform and the ‘EU-XXL'-
perspective - , its success will be measured by three criteria. First and foremost, the Convention must
present innovative proposals to effectively overcome the deadlock on EU reform. It must prove to be
more effective than IGC's. Secondly, the Convention’s process and its substantial results need to in-
corporate broad societal support and to secure political legitimacy for some kind of a constitutional
treaty. Thirdly, and consequently, the Convention needs to adopt its result by consensus. Otherwise,
the 2004 1GC will by-pass the Convention’s resuilt.

The 2002 Convention is composed of 15 representatives of the governments of the EU, plus 13 of the
accession candidate countries governments, 30 national parliamentarians (2 per Member State) plus
similarly 26 of the candidate countries, 16 members of the European Parliament, and 2 members of the
European Commission. Moreover the European Ombudsman, social partners, the Committee of the
Regions and the Economic and Social Committee have official observers with speaking rights. On top
of the 102 members and 13 observers, the Lagken European Council appointed former French pres-
dent Giscard d Estaing as the Chairman, and former prime ministers of Italy (Amato) and Belgium
(Dehaene) as vice-chairmen to lead the Convention. These three form the Presidium of the Conven-
tion, together with the two Commissioners (Barnier and Vitorino), with two representatives of the
European and two of the nationa parliaments, and with the three government representatives of the
member states that hold the presidency during the Convention (Spain, Denmark and Greece). Like
during the Charter's Convention, the Presidium plays an important and rather dominant role in the
proceedings. Unlike the Charter’ s Convention, the substitute members of the 2002 Convention are real
aternates. They may only actively participate if their full member has apologised in advance.

The principle of consensus-building that was developed during the first Convention was written in the

Convention’'s draft rules of procedure which state that representatives of the candidate states can not

prevent such consensus. On the other hand, the draft rules give room for indicative votes. Compared to
the Charter’s Convention, the number and strength of the EP delegation shrunk considerably. Hence,

the EP till provides for 16 MEP's, whereas the tota number of ‘Conventionels has ailmost doubled.

As MEP leke van den Burg notes, that “added to that the restricted role of subgtitutes is another loss of

influence. In the Charter convention the EP substitutes were more actively and independently involved
than other subgtitutes that acted more often only as adternates if the full member was not present. It's
to be seen whether the greater cohesion inside the EP section [...], will outweigh this numerical
decling” (Van den Burg 2002, 2). The biggest difference with the Charter’s Convention is the addition

of the members of the candidate countries. They do not have a single observer per country, but a
government representative and two parliamentarians, at an equal footing with the present member

states. Given the common disadvantages of MP's and representatives from the non-EU-members, the

latter may aly with the national parliamentarians. Consequently, national MP's may now choose
between dlying with MEP's, governments and/or with the large group of non-EU-members. The

tensions between the different groups might thus be more visible than during the Charter's
Convention. During the Charter Convention the MEP's brought together MP's dong the lines of the

political families. Given the positive outcome of this kind of alliance-building, both the PES and the

PPE groups of the EP started to steer political family discourse right from the start of the Convention.

Both EP group delegations organised joint preparatory meetings before each Convention’s plenary.

Moreover, both the EPP and the PES organised summer seminars in 2002 bringing together their

Convention delegates to discuss and draft some kind of constitutional draft text. Co-operation between
MEP's and MP's aong the lines of the political families demonstrate the importance attached to the

Convention from national parties. However, it also entails the risk that national party leaders of parties
in government attempt to control the interparliamentary process, and try to make the MP's in the

Convention work aong their national government lines.



6.3. The Convention and Inter parliamentary Co-oper ation

The participation of national parliaments and of the European Parliament in the body responsible for
drawing up the Charter of Fundamental Rights of the Union was an original experience, which opened
the way for a true innovation with regard to the role of parliaments in the development of the EU.
Hence, the Charter exercise symbolised the recognition of shared responsibility in the exercise of
some kind of ‘para-constituent power’, which had hitherto been reserved for governments aone. The
European Parliament and the COSAC Stockholm meeting in May 2001 thus proposed the activation of
the Convention process. The idea was not only to parliamentarise the classica way of Treaty reform
through IGC's, but also to find an essential and visible forum for discussing the future roles of parlia-
mentary democracy in the enlarged Union. Remember that aready during the Amsterdam IGC nego-
tiations, the nationa delegations of France, the United Kingdom and Denmark tabled concrete propos-
as caling for a strengthened role of national parliaments in the EC/EU decision-making process.
Given the strong reluctance of the majority of the member states' parliaments and governments as well
as of the EU institutions, the idea of ingtitutionalising COSAC seemed unlikely to perpetuate interpar-
liamentary co-operation. The mainstream argument against such an increased role held that the further
ingtitutionalisation of COSAC would have had the contradictory effect of distorting the democratic
foundations for the legitimisation of parliamentary control and law-making activities in the Commu-
nity. The Amsterdam I1GC then lead to the insertion of the “Protocol on the role of National Parlia-
ments in the European Union” (PNP) into Treaty. Besides the provisions on the improvement of uni-
lateral parliamentary scrutiny mechanisms, the PNP also recognised COSAC as the main contribution
for a more effective participation of nationa parliaments in EC and EU Affairs. Given these early
experiences of parliaments in creating their own fora for interparliamentary debate, the 2002 Conven-
tion can be seen as a move towards assigning to the nationa parliaments and the European Parliament
a specific kind of joint ‘para-congtituent power’, i.e. a power to be shared with the national govern-
ments. This development would mark a new chapter in the role of parliaments in European integration.
Of course, to build on the Convention and to give national parliaments access to the policy process of
the European Union level makes the process dependent on the veto of the single unit. However, the
first six months of the Convention clearly mirror a rather co-operative working style of both the EP
and the national parliament’ s delegates.

Contributions to the Convention on the Future of the European Union (until 31 July 2002)
Numbers in brackets include contributions produced for working groups

Secretariat | Presidium |EP COM Govern- National NGO's and
ment Parliament | others
Unilateral | 52 (75) 45 15 (29) 1(8) 13 (41) 31 (66) 142 (155)
In Percent | 16,9 (15,7) | 14,7 4.9 (6,0) 0,3(1,6) 4,2 (8,6) 10,1 (13,8) | 46,4 (32,5)
Bilateral 5 a 2 A 5
In Percent 16 0,6 1,6
1 1
4

Compared with the Charter's Convention, the nationa parliament’s group is by far the most active
delegation among the four institutional ‘ core groups . Moreover, MEP s and MP's produce more mul-
tilateral contributions than during the first exercise. Whereas the government representatives are most
active in the two working groups which consider substantia issues on the EU’ s future competencies,
national parliamentarians focus on two themes:. the principle of subsidiarity and the definition of an
early-warning mechanism in order to ensure the respect of the principle, and the future role of nationa
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parliaments in the EU’ s ingtitutional set-up. It might be too early to evaluate the deliberative sequences
within these working groups. But according to the vast mgjority of working group members, both the
subsidiarity and the national parliaments themes attract the two levels of parliamentary democracy to
an origina extent: Hence, both groups consider themselves as open fora with an original chance, that
of clarifying and visualising the relationship between parliaments on the national and the European
level. The idea of self-governance is thus emerging within the two working groups as well as within
the paralldl sequences of the COSAC working group on the future of the EU and the institutionalised
contacts on the level of party families.

Hence, the very task of the Convention is the intensive debate about the right attribution of roles and
functions of parliaments in the EU’s multi-level set-up. The redisation of a multi-dimensional net of
interparliamentary contacts might thus help to effectively reduce the democratic deficit in institutional
- parliamentary - terms. However, the Convention members should bear in mind that the new
ingtitutional mechanics are not self-evident for the end-users of public policy outcomes: To date, the
Convention is not reflecting whether the improvements made to new forms of parliamentary
participation will provide new ground for enhancing the legitimacy and proximity of European
governance towards the citizens of the Union. However, it remains in the hands of the actors involved
to offer appropriate means for the involvement of the Union’s Demoi in shaping the conditions for
their way of living. More precisely, the national parliaments are facing the difficult task to prove that
they are able and willing to provide channels for communication across the boundaries of the EU’s
member states. Any greater i.e. de-facto-institutionalised involvement of national parliaments in the
EU’s policy cycles may help to render governments more accountable for what they decide in the
Council of Minigters and its subordinated working mechanisms. However, the smple formalisation of
COSAC, the creation of a congress or any other joint body incorporating MEP' s and MP' s within the
realm of anew Treaty or constitution also renders the EU more complex and less understandable.

7. The post-Convention’s Eur opean Parliament: Towards Real Co-L egidative Powers

The role of the European Parliament (EP) in the EU’ s policy-making process has long been a matter of
controversy (Corbett, 2000; Hix, 2001; Hubschmid and Moser, 1997; Kreppel, 2000; Maurer, 1999;
Scully, 1997; Shackleton, 2000). When the Maastricht Treaty came into force, some suggested that the
EP ‘was perhaps the largest net beneficiary of the ingtitutiona changes in the Treaty’ (Wallace, 1996, p.
63) and that ‘Maastricht marks the point in the Community’s development at which the Parliament
became the first chamber of ared legidature; and the Council is obliged to act from time to time like a
second legidative chamber rather than a ministeria directorate’ (Duff, 1995, pp. 253-254). Through the
introduction of the co-decison procedure, the EP appeared to gain more control over the legidative
process (the final legidative act requires Parliament’s explicit approva). However, there has been much
debate on the impact of the then Article 189b EC Treaty (ECT) on the EU’s legidative efficiency, with
severd authors noting that the procedure for shuttling draft acts between the indtitutions is (too)
complex, lengthy, cumbersome and protracted (Duff, 1995; Gosdbo Bono, 1995; Westlake, 1994,
Corbett et al., 2000; Nugent, 1998). Indeed, the origind procedure could well be interpreted as
symptomatic of a ‘general trade-off’ between the efficiency of EU decision-making on the one hand and
parliamentary involvement on the other (Scharpf, 1994). Apart from this kind of criticism of the Union’s
and Parliament’s incapability to act efficiently, other authors considered the materiad scope for co-
decision rather limited (Gosalbo Bono, 1995; Tsnisizelis and Chryssochoou, 1996). More specificdly, it
could be argued, that ‘the granting of co-decision rights regarding internal market legidation is only of
limited significance, given that such legidation should have been adopted by 1992 and that Articles 95
and 100b [ECT] would no longer serve a purpose after that date’ (Corbett, 1994, p. 209).

The Amsterdam Treaty considerably atered the indtitutional balance between the Union’s main actors

and increased the EP's powers in severa different ways (Duff, 1997; Hix, 2002; Laurssen, 2002;
Maurer, 1997, 2002): extending the areas where the co-decison and assent procedure apply, smplifying
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the co-decision procedure, recognising Parliament’s involvement within the field of home and judicia
affairs, and changing the procedures for the nomination of the Commission President and the other
Commissioners. Table 1 summarises the situation with regard to the different legidative procedures laid
out in the Tresaties after Amsterdam.

The Amsterdam Tregty revealed a tendency towards a multi-level polity where competencies are not
only shared between the members of the Council but also between the Council and the EP. To put the
Amsterdam provisions on the Parliament in an historica context, Figures la and b show that
Parliament’ s access to decision-making has been a dow but unrelenting process of Treety reforms. The
relative proportion of Parliament’s exclusion from the EU policy process has diminished considerably.
However, if we focus on the absolute rates of the treaty-based decision-making procedures (Figure 1b),
we see that a growth in consultation, co-operation and co-decision procedures has been offset by an
increase in Parliament’ s * non-participation’.

Both the co-operation and co-decision procedures had a considerable impact on the EP' s involvement
in the production of binding legisation. We observe a clear trend towards more use of the co-decision
procedure at the expense of the co-operation procedure (see Table 2). The main reason for the shift
from co-operation to co-decision is the procedura change applied to one legal basis — namely Article
95 ECT, the general basis for harmonisation measures in the framework of the interna market. With
Maastricht, the procedure to be applied for Article 95 shifted from co-operation to co-decision, and
45.9% of co-decision procedures concluded between November 1993 and December 2001 fell under
this article.

Until July 2002 a totd of 602 legidative proposas had been transmitted to the EP under the co-decision
procedure, of which 417 have been concluded. In 348 cases the Commission’ sinitiatives have resulted in
binding legidation decided jointly by the EP and the Council. To date, there have been 69 casesin which
the proposal of the Commission has failed. In 65 of these, the procedure lapsed because the Council was
unable to adopt a common position. Only five cases failed due to unsuccessful conciliation (three times)
or after the EP voted against the agreement reached in the conciliation committee (twice).
Of the 348 approved acts under co-decision,
in 236 cases agreement was reached without convening the conciliation committee — 157 cases were
approved by Parliament without amending the common postion of the Council, and in the
remaining 79 cases the Council accepted all of the second reading amendments proposed by the EP;
and
in 112 cases agreement was reached in conciliation.

As for the proposals that failed after conciliation, two cases could not reach an agreement on the type of
committees that would assist the Commission in implementing the directives. One proposa reached the
stage of ajoint legidative text (directive on the legal protection of bio-technological inventions) but the
agreement from conciliation was rejected by a magjority of the EP. Besides co-decision, the EP and the
Council were confronted with a further 7,054 legal acts of the Council, out of which the ingtitutions
closed 448 co-operation procedures (19 failed or withdrawn), 163 assent procedures and 2,566
consultation procedures.

Since 1996 nearly one quarter of EU legidation considered by the EP was adopted under the co-decision
procedure. In this regard, the Maastricht Treaty strengthened the position and legidative role of
Parliament regarding the internal market, including the areas of environment, research and education
policy. Moreover, taking into account the total legidation passed since 1986/87, by adding together the
percentages of both co-operation and co-decision, the scope of application of these procedures within the
Parliament has been significantly extended (from 11.3% in 1987 to nearly 34% in 2001). However, if we
consider the overdl output of binding legidation adopted either by the Council or by the EP and the
Council together, we should qualify this assessment. Legidative acts concluded in 2001 under both the
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co-operation and co-decision procedures represented only 21.3% of al legidation adopted by the
Council. However, before jumping to conclusions highlighting the relative failure of Parliament as a
legidative chamber, we should take a closer look into the proportion between Council’s legidation and
Parliament’ s involvement therein.

Most legidative output of the EU is in three fields: agriculture and fisheries, trade policy, and customs
policy. Note also the high percentage of Commission legidation in agriculture policy, either authorised
by the Treaty or by the Council pursuant to its right to delegate executive competencies to the
Commission. In turn, the socio-economic policy fields represent only 15 to 20 percent of the EU’s
legidative production. In these fields — which include the interna market, industry, economic policy,
environment and consumer protection, telecommunication, and transport policy — the EP is much more
significant. Inthesefields, 65% of legidation requires either the co-operation or co-decision procedure.
Also, a high proportion of the Council’s output concerns non-legidative acts, i.e. executive or
adminidrative acts, especialy in the fields of agriculture, competition, trade and customs policy. Neither
the EP nor any of its component political groups has asked to participate in consultation or any other
procedurd rule when the Council dedls as a price-fixing agency or when the Council confirms member
state nominations for one of its standing committees.

8. Efficiency: the EP asa Complicating or a Facilitating factor ?

Contrary to perceptions commonly espoused in academic and political debates about a strengthened role
for the EP, the co-decision procedure does not appear to lead to serious delays in the find adoption of
EC legidation. Of course, the origind procedure introduced by the Maastricht Treaty appeared
cumbersome, and in practice was expected to be complex, lengthy and protracted (Earnshaw and Judge,
1996; Westlake, 1994; Nugent, 1998). The procedure was depicted as symptomatic of the ‘genera trade-
off’ between the ‘ problem-solving capacity’ of EU decison-making and parliamentary involvement on
the other. As Fritz Scharpf puts it: ‘Expanding the legidative [...] powers of the EP could render
European decision processes, aready too complicated and time-consuming, even more cumbersome
(Scharpf, 1994).

However, in practice, co-decision did not significantly delay the find adoption of EU legidation. Both
the co-operation and the co-decision procedures differentiate between a first phase, where Parliament
and Council can act without any constraints on the time needed for adopting a first reading position on
the Commission’'s proposal, and a second phase, where a set of fixed time limits applies. Under the
Maeastricht rules, co-operation could last nine months from the Council’s common position to the final
adoption of the act. In contrast, the co-decision procedure could potentially last sixteen months from
the date of the transmission of the Council’s common position to Parliament. The Amsterdam Treaty
abbreviated the procedure to fourteen months. Once the Council has adopted its common position, the
longest case scenario involves two Council and two parliamentary readings, plus one conciliation
procedure, and then final adoption by the Council and EP.

However, Figure 4 shows that since 10 November 1993 the duration of co-decision procedures has
diminished. On this date the Commission presented 34 modified proposals originaly founded on the co-
operation procedure (Article 149 ECT, SEA version) that then became (due to the entry into force of the
TEU on 1 November 1993) subject to the co-decison procedure. These modified ‘co-operation
proposas lasted on average 838 days, whereas the original ‘ co-decision proposas of 1993 needed 200
days lessl A more detailed analysis indicates that the average duration of co-decision fell from 769 days
(for the period of November 1993 to December 1994) to 409 days for proposals made between July
1999 and July 2002.

How is one to explain these trends? One explanation, based on nothing more than ingtitutional self-
interest, is that to produce some output — and thereby perhaps attain enhanced public attention and
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legitimacy —either Parliament or Council prefer the adoption of second-best solutions instead of
exhaugting the negotiation arenas and battling for a long time for a joint agreement. If this argument
holds we would expect a decrease of conciliation meetings in relation to the adoption of joint legidation
over time. However, the empirica redity shows an increasng number of conciliation meetings in
relation to legidative acts from 1994 to 2002. Thus, the time-efficiency of co-decison appears based
more in the ‘socidisation’ of MEPs, COREPER and Commission. The most important delays in co-
decison occur because of lengthy procedures before the adoption of Parliament’s first reading and
Council’s common position, where no deadlines are applicable (See Figure 5). Delegates of the member
states and private industry meet within a highly elaborate network of working groups, where the
substance of the Commission’s drafts is fine-tuned by a wide range of civil servants and lobbyists. Also,
MEPs meet with Council representatives, Commissioners, Commission Cabinet members and other
officias to indicate their potential amendments and ideas on the draft. Once the Commission officidly
publishes and submits its proposa to Parliament and the Council, again informa meetings take place
where EP rapporteurs, COREPER and member date representatives, and interest groups deliberate on
the draft. Hence the first reading of Parliament and the subsequent adoption of the Council’s common
position are subject to informa deas between the ingtitutions on matters such as the legd bass, the
financia resources necessary, the possibility of implementing acts, and some of the substantive issues.
Both the Parliament and the Council became acquainted with the new decision making procedure during
1994, after the newly elected EP voted its first reading resolutions on matters relevant to the co-decision
procedure. As noted above, Article 95 is the most prominent legal basis for co-decision. If we
concentrate on the procedures based on this article, we note that both the Council and EP have
undergone a considerable ‘learning process in adopting binding legidation in this area. The average
duration for procedures proposed in 1991 was 882 days. Between 1991 and 1997 then, the average
duration reduced by a factor of three to 257 days (for 1997 proposals)! This is particularly interesting
since procedures based on Article 95 covered nearly hdf of al legidative acts where conciliation
between the Council and the became necessary.

9. Issuesfor Reform of the European Parliament

The devdopment of both the EU and the EP is organic and evolutionary. Using this dynamic
perspective in anaysing the EP's role with regard to its contribution in the production of binding
legidation, one observes an increasingly important component of the EU political system. The EP's
performance clearly indicates that by building on precedents — conditiona vetoes in co-decision,
linking policy-making with ingtitutional, financial and procedural aims and inter-institutional
agreements — Parliament has been able to steer the geometry of ingtitutiona relations from a two-sided
into a triangular form. The EP has considerably grown in importance. It cannot be denied, that it has
considerably developed from a rather ‘decorative’ (Wadlace, 1996, p. 63) to a truly legidative
ingtitution. Co-decision is as cumbersome as the joint decison-making procedures between the
German Bundestag and the Bundesrat, or between the French National Assembly and the Senate, and
MEPs have become acquainted with it despite its shortcomings. The rather small proportion of failed
procedures does not indicate a massive defeat of this new legidative instrument. Much analysis has
suggested that co-decision will not work effectively. On the contrary, we observe a procedure that is,
with regard to efficiency, shorter than co-operation was, and which, with regard to the substance of
European legidation, enables Parliament to set the EU policy agenda on an equal footing with the
Council.

What are the options for further institutional developments of the EP? The Convention on the Future
of Europe offers a chance for accelerating, rationalising and simplifying the EC's legidative process.
Given new legal bases where co-decision will apply after the entry into force of the Nice Treaty, and
given the potential extension of the scope of application of the procedure due to the Convention, the
possibility of conclusion after the first reading may lead to saving time for a higher number of
legidative proposals. In this context, Parliament will probably improve both the process of adopting

14



the relevant amendments and their quality.

To enhance the vishility of Parliament in co-decision, it should seek, with the Council and the
Commission, to provide access for the media before and after conciliation takes place. Parliament
might also reflect on the location of conciliation meetings: what if Parliament and Council organised
key conciliation meetings during Strasbourg plenary sessions, where media attention is amost
exclusively given to MEPS? Findly, efforts should be made to assist rapporteurs to become more
visible as parliamentary experts on mgjor policy questions. If Parliament is to develop further the
‘linkage between ingtitutions and constituencies within the polity’ (Hix and Lord, 1997, pp. 7-10),
MEPs must carefully choose between the different political and ingtitutional capabilities at hand.

10. National Parliaments. From Latecomersto Active Players?

When discussing the role of national parliamentsin the EU, it belongs to the conventional wisdom that
nationa parliaments have increasingly lost in overall importance due to the evolution of this politica
system.” The partial or complete transfer of national competencies towards the EC/EU implies an im-
mediate loss of the nationa parliaments legidative powers towards the Council of Ministers, the
European Commission and - to alower degree and at a later stage -, towards the European Parliament.
Only after the introduction of the so-called co-operation procedure and the co-decision procedure, the
European Parliament gained important rights in the field of EC legidation. But till after Maastricht,
Amsterdam and Nice, the transfer of national parliamentary powers to the European level has not en-
tailed a complete and direct transfer of these originaly legidative powers to the European Parliament.

As regards the nationa level of policy-making in EC/EU poalitics, this loss of legidative powersin the
upstream process of policy-making may be compensated by an increase in the nationa parliament's
control function vis-&vis their governments.®> Hence, since the German Bundesrat's decision of 1957
to create a special EC affairs committee, nationa parliaments established institutions, general norms
and procedures in order to scrutinise their governments in the EC decision-making process more e -
fectively. Nevertheless, the degree of parliamentary scrutiny might vary alot. Given different concepts
and meanings of ‘control’, ‘participation’, and ‘scrutiny’, it ranges from smple ex-post information
rules to mandatory procedures.* Although some parliaments are provided with a high and comprehen-
sive amount of EC documents, they do not necessarily influence their governments stance in the
Council of Ministers: Their effective impact on the formation of national views did not only depend on
the amount and type of documents, but also on the timing, institutional capacities and persona re-
sources available to deliberate efficiently and effectively on a given document.

10.1. Shaping the National Level of the EU’s Policy-Cycle

Anysreform of the nationa parliament’s roles in EU business should address the following parame-
ters:
- The indtitutionalisation of parliamentary structures, instruments and procedures for dealing
with EU policy-making at the national level,
- The substantial scope of parliamentary control resulting from the extent of documents for-
warded to parliaments by their governments,
- The basic orientation and methods of nationa parliaments with regard to the organisation of
filtering documents within the parliamentary bodies,
- Thetiming and management of parliamentary scrutiny, and
- The potential and real impact of parliamentary scrutiny on the Government’s room of na-
noeuvre within the EU Council of Ministers.

Evidence on the ‘real use’ of the nationa parliament’s powers point at a considerable lega constitu-
tionalisation® and institutional adaptation, and at a modest impact with regard to the real patterns of
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participation. Parliamentarians wish to get involved in the EU policy cycle. To facilitate the digestion
of incoming draft acts, they have created specific bodies, which are entitled to sift documents, to
elaborate reports and to prepare resolutions for the plenary. The activity of EU Committees varies not
only according to the amount of documents to be dealt with, but aso depending on the genera orien-
tation of their work and the intra-parliamentary focus on committee and plenary meetings.

Hence, whereas EU Committees in Denmark, Finland, Austria, Irdland and the UK House of Com-
mons deal with incoming EC/EU documentation as the Committee-in-charge of the whole scrutiny
process, other EU Committees (D, NL, S, I) are smply regarded as the first - Sfting - ingtitution
within parliament in order to facilitate the further consideration of the relevant documents within spe-
cidised Standing Committees. EU Committees in these countries specidise themselves on some
European issues like IGC's, Enlargement and other - horizontal - themes of the EU’s long-term
agenda, whereas the first group of EU Committees-in-charge need to digest each incoming EU dossier
on behaf of their parliament. These EU Committees need much more time to deliberate EU issues.
Necessarily, they meet more frequently than EU Committees of the second group.

10.2. The Orientation of Parliaments. What you get depends on your performance

The basic orientation of parliaments in EU affairs also differs with regard to the - ideally constructed -
nature of the scrutiny process. Hence, the parliaments of Denmark, Austria, Sweden, and France focus
their EU-related activity on the formulation and issuing of voting instructions for their respective gov-
ernment members in the Council of Ministers. These parliaments build on an ideal bipolar legidature-
government scenario. The other parliaments follow a more open and consensual (NL, D, SF), or sup-
portive (IR, I, B, LUX, P, E, GR) approach vis-avis their governments. Their main rationale is to
ensure that interested parliamentarians can track the EU policy cycles according to the constitutional
rules. Finaly, the consideration of the different steps in the EU policy cycle also generates different
time congtraints for parliamentarians and their EU Committees. If parliaments anticipate EC/EU leg-
idation, their scrutiny process starts earlier and the involved committees meet more frequently. If par-
liaments adopt a more reactive stand by focusing on already adopted EU legidation, their timing and
management of EU scrutiny processesis less intensive and frequent.

Table 1: Basic Orientation of Parliamentary Scrutiny EC/EU affairs

(2) Nature of Scrutiny processes | (3) Consideration of phases in EU
policy cycles

(@) Orientation Orientation Anticipative, ex- |Reactive, ex-
towards sup- |towards for-|ante examination |post considera-
Parliament's Work-| portive Scru- | mulating and/or | of EC/EU draft |tion of EC/EU

ing style tiny voting instruc- | legisiation legisiation
tions

Main Focus on EU

Committee SF, IR DK, A DK, SF, A, UK | IR

Strong  involvement F,

of Speciaised UK

Standing  Commit- D, NL, SF, | S D,FNL, S

tees

Focus on Plenay|B, GR,

sessions LUX, P, E B, LUX P E|GR

Authors’ own classification. Sources: Country studiesin Maurer/Wessels, 2001.; Maurer 2001; Raunio/Wiberg 1999.

Given the self-made multitude of portfolios, EU Committees face the problem of remaining locked in
the nationa organisation of parliamentary business. The ‘one-level-only’ -problem becomes visible in
the fact that the handling of EU affairs does certainly not influence the rolling agenda of national par-
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liaments. Compared to the governments ministerial administrations, parliamentarians need to alot
their capacities for several agendas. Members of EU committees get not re-elected by focusing their
campaign towards the handling of EU affairs. In addition - and partly of the same reason -, the parlia-
ments agendas remain oriented towards national debates. With few exceptions’, the EU committees
day ‘outsiders’ in their parliaments, perceived as ‘EU-ised Trojan horses’, which challenge the com-
petencies and - more important - the reputation of other committees.

In sum, the Danish case remains a unique archetype of a parliament, which is apt to formulate its own
political assumptions about the daily EU business effectively. The parliaments of Finland, Austria and
Sweden followed this line, although their scrutiny systems are less binding for their governments. As
to the scheme for measuring parliamentary participation in EC/EU affairs, these parliaments certainly
fulfil the criteria of strong policy-making, and thus ‘national players'. Their performance is based on a
certain veto power, the possibility of making modifications and of steering compromises in the course
of the nationa policy process. The EC/EU-rdated policy-making strength of the parliaments of Ger-
many and the Netherlands is similar to the first group. However, the consensual policy-making style
and the - still existing - pro-European consensus among the political parties in these countries prevents
parliamentarians from a systematic confrontation with their governments. They thus perform as -
tential or latent ‘national players’. The French and the UK Parliament are both cases of modest policy-
making legidlatures, who wish to act the games of the ‘nationa players. Both parliaments are able to
comment on incoming EC/EU information and to voice their opinions by reports, resolutions and the
so-called parliamentary scrutiny reserves. But they are not able to effectively change a governmental
draft reaction to EC/EU input. The remaining parliaments (IR, B, LUX, I, E, P, GR) should be catego-
rised as ‘dow adapting’ parliaments, which are not willing or able to affect their government’s stance
in EU negotiations. If we turn our view to the real performance of parliaments in interparliamentary
co-operation, we can identify an emerging group of multi-level players in the Nordic countries as well
as in Germany, the UK and France. Parliamentarians of these countries use the informa networking
arenas for joint consultation through committees, committee chairs, parliamentary staff and, to a lim-
ited extent, through rapporteurs.

Figurel: Real Typesfor actorsin atwo-level game
Participation in the National Arena

Strong PbbpPPbb Weak
Multi-level players European players
Participation ~ in| Strong Pay P ey
the Brussels /|v 3
Strasbourg Arena i
M S D, B, UK, F
Y
Y National players Slow adapters
Y
Weak IR, LUX, I, E, P, GR|

In some limited cases, the role of the ‘national players was strengthened to a certain degree. At the
same time the EP developed into a more efficient European player - with a strong trend to become a
‘red’ second chamber in the EU’s ingtitutional set-up. This record aso highlights that the magjority of
MP' s have not become strong multi-level players. In comparison with national governments and ad-
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ministrations, with intermediary bodies as lobbies and NGO's parliamentarians are less competitive
especidly in cases where the participation in the EC/EU policy cycle on both levelsis of a mgor im-
portance. In this sense the national parliaments of the last two categories are till ‘losers’ in the evolu-
tion of the EU system. Their late efforts of the 1990's did not lead to a fundamental upgrade of their
relative role vis-a-vis their governments.

11. National Parliaments Optionsfor the Convention

The 2000 Nice European Council, in the Declaration No. 23 on the future of the Union annexed
to the Treaty?, stated that it was one of the four topics to be placed at the centre of a rather vast
and ambiguous debate, destined to result in a new Intergovernmental Conference being held in
2004. The European Council’s declaration can be read in different ways. Hence it mirrors a set of
views which were not clearly defined by the Heads of State and Government among themselves
and which diverge as regards the institutional architecture and overall development of the larger
Union which is about to come into being. The declaration raises the general question how demo-
cratic the integration process is, and whether the European Union could be democratised by
modified ingtitutional and/or para-constitutional rules. It would be a mistake to imagine that the
EU’scitizenry is not aware of the problem. The Irish ‘N0’ to the Nice Treaty might have several
reasons, which are not directly linked to ‘knowledge about and an objective ‘evauation’ of the
Treaty’s text.

11.1. Ways of Improving National Scrutiny Systems

The debate about how to strengthen nationa parliaments concentrates very much on how to involve
them more directly at the European level. Nevertheless, since scrutiny of their own government will
continue be one of their most important ‘ European functions', it is important to analyse what kind of
improvement can be made at the national level. Improving the national scrutiny mechanismsis atask for
the member states and their parliaments - and in particular for those parliaments with a relatively low
impact. In order to encourage parliaments to analyse and improve their systems, “best practice” studies
have been proposed. This would be a rather informa way. A further idea would be to equip NPs with
certain “rights’ in the European Treaties. This could be ether through extending the scope of “rights’
included in the PNP or by making specific references into certain Treaty articles’

11.2. Minimum Rightsfor NPs: Extending the Scope of the Amsterdam Protocol

More successful could be a more formal way, as for example granting further rights to national par-
liaments as it was done in the PNP. These would have to be formulated as “obligations’ for the gov-
ernments and the European ingtitutions. Extending the scope of rights for example within the PNP
would at least in theory provide them with a better position vis-avis their governments. A different an
less forma approach would be a “Charter for Nationa Parliaments’ as proposed by the House of
Commons, which would include the “ broad principles and objectives to guide national parliaments in
relation to their role in the European Union and to which national parliaments would subscribe.”*
This would be binding on the NPs but not the European institutions or the governments as European
actors in the Council. It is contentious if Treaty changes relating to the national scrutiny mechanisms
would be legally possible and useful in practice.™* But it could be a further step towards equalising the
standard of participation.

New Treaty articles that would specifically define the role of the NPs may be a quite effective way —
also to raise the awareness of the  European functions' of NPs. But a quite simple reform of the PNP
may also spur changes. So far the PNP has concentrated on counteracting the information deficit of
NPs. The first part of the Amsterdam Protocol (“Information for National Parliaments of Member
States’) stipulates that a period of six weeks shall elapse between a proposal being made available in
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all languages to the EP and the Council by the Commission and the date when it is first placed on a
Council agenda for decision.™ The government of each member state is responsible for forwarding
proposals for measures under Title VI (Police and judicial co-operation in crimina matters) and |egis-
|ative proposals to their parliaments in time.** The PNP also refers to “ consultation documents” (green
and white papers and communications), without specifying who is responsible for this task (first para-
graph). Consultation documents are available on the Internet and are therefore easy accessible any-

how.™* However, the distribution of legidative proposals is rather problematic. With regard to article

207.3 of the TEC the Council decides upon what falls under the category of “legidative proposals’

and what does not. Therefore not all relevant proposals may be forwarded. Furthermore, the current
scope of the PNP (third pillar measure and legidative proposals only) is unsatisfactory. Meeting in

Versailles the COSAC proposed that the six week period should apply aso to title V (CSFP).® One
could also examine if it would be possible to make reference to some of the other “deficit areas’, such
as for example the OMC.

A further relatively simple but controversial change could define the Commission and not the member
states governments as being responsible for forwarding legisative proposas.'® According to a CO-
SAC resolution proposals could be forwarded “as soon as they are adopted by the college of Commis-
sioners’ — preferably “by eectronic means.”*’ The Commission “would have no difficulty in sending
proposals directly (to NPs) if Member States are content that this is consistent with each country’s
congtitutional relationship between governments and national parliaments.”*® Certainly, this would
apply to first pillar matters only, but it could be an improvement for the slow adapting parliaments.

Doubts whether a magority of member states and parliaments would support changes of the PNP that
could partly interfere in the “ congtitutional organisation and practice of each Member State”*® are jus-
tified. After all “parliaments, as sovereign bodies, will want to decide how best to exercise their own
scrutiny role according to their own traditions and norms.”*° Most proposals that have been made in
particular in the Convention thus refer rather to possibilities of involving NPs directly at the European
level, either by establishing new mechanisms or even by establishing a new institution comprised of
national parliamentarians.

12. When and How to Involve NPs at the European Level?

Several proposas for new roles and new bodies comprised of national parliamentarians have been
made throughout the debate on the future of Europe prior to the negotiations of the Nice Treaty.”* By
drawing attention to the subject, these different visions that included new roles for the "nationa par-
liaments in the European architecture” also helped the issues to be included in the priority list of the
Nice agenda. The proposals for a ‘ second chamber* comprised of nationa parliamentarians within or
independently of the EP, a (permanent) ‘congress,” or a ‘subsidiarity committeg’ were not new.”* For
the first time, however, they were part of an EU-wide debate. The fact that NPs have become a centrd
issue in the debate about the future of the EU, may have positive effects on their role in the EU. It is
however questionable, if focus should be on the question in what way NPs may be involved better (a
congress, a committee, a chamber). More essential seems to be the question where and when to in-
volve NPs. Thisiswhy the following section will firstly examine at what stages of the European con-
stitution-making and legidative processes, national parliaments could participate. The following pos-
sibilities to involve NPs at the European level shal be discussed: the involvement in the making of
primary law through the Convention, participation in the legidative process and in the appointment
procedures — if they were to be remodelled.

12.1. Involvement in the Making of Primary Law: the Convention

Given that the “congtitutional character of the European tredties is, indeed, becoming more and more
gpparent and their modifying impact on the normative redlity of the nationa congtitutions is undeniable,
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a more direct involvement of citizens and their democratic representatives in the process [of Treaty
revisions] needs to be organised.“* So far, NPs have only been indirectly involved in the making of
primary law. An inditutiondisation of the European Convention would ater the modes of Treaty
revisions fundamentally and this would be -as most observers acknowledge- a step in the right direction.
The European Convention is aready celebrated as “a vital innovation.”** The overall advantages of
ingtitutionalisng the Convention would be the public debates prior to an IGC. Furthermore, there are
little "side effects’ for NPs or the European ingtitutions, because this "additiona” method of Treaty
revisons may only be applied temporarily and could thus aso be combined with other new mechanisms
for NPs. Moreover, the Convention has “no formal” powers and is officidly only preparing the next
IGC. This is why neither the European ingtitution would be weakened nor the decision-making process
hampered because of the Convention.*

National parliamentarians would be directly involved a the European leve (at least the few
representatives of each parliament) and they would learn of the different points of view of other MPs and
MEPs and government representatives. They would gain “first-hand experience of EU affairs’ and could
thus no longer claim, that they are not involved in shaping the future of Europe® There are different
ways of how the Convention could possibly be ingtitutionalised. Amendments could be made to article
48 of the TEC. The Convention could be either obligatory before an IGC, but it could aso be optiond to
be called upon by the heads of states of government to prepare an IGC.

12.2. Direct Involvement in the L egidative Process. a Rolein Subsidiarity?

The legidative function of national parliaments has been affected through the transfer of competen-
cies. NPs now implement a large amount of European legidation without having area say in the deci-
sion-making processes and sometimes the directives contain such precise provisions, that national
parliaments only “rubber stamp” what has been decided in Brussels.>’ Given the large differences in
effectiveness of the national scrutiny procedures it could be feasible to involve national parliaments
directly in the legidative process at the EU level. This could guarantee an “equa standard” of partici-
pation for NPs and NPs could also be given a role in guarding compliance with the principle of sub-
sdiarity. Within the Conventions subsidiarity is increasingly regarded as a political question and not a
purely judicial one.”® There have been proposals that identify different stages for national parliaments
to be involved in the legidative process. there could be a new roles in shaping the broad politica
agenda (the pre-legidative phase), the legidative and the post-legidative phase.

12.2.1. A New Rolein Shaping the Broad Political Agenda?

In regard to giving NPs a new role in the long-term monitoring there have been proposas to involve
them in the preparations of the Commission's annual work and legislative programme.* This might be
controlling compliance with the principle of subsidiarity at the earliest stage possible. At present NPs
receive the legidative programme from the EP, the ingtitution that is jointly responsible for the pro-
gramme together with the Commission.*® This way, NPs are able to plan when and what to scrutinise
or implement, since the legidative programme “establishes the priorities in the legidative field and
fixes a timetable for the submission by the Commission of al the proposals and documents contained
in the programme and for their examination by Parliament and the Council.”®" So far, nationa parlia-
ments have the opportunity to question their ministers "to ascertain what their governments think of
the legislative programme as proposed, and to find out the priorities their ministers have set."** It
might, however, be of advantage, if there were rather European (than national) debates. This could be
achieved in co-operation with the Commission and the EP. Thus, there could be regular hearings of
Commissioners within the national parliaments after they have received the programme.® The pres-
ence of Commissioners in the nationa parliaments would ensure that all deputies could participate
(and not only a minority as with the COSAC or joint parliamentary meetings). Nevertheless, these
hearings could also take place together with the EP3* These hearings could be followed by debates
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taking place simultaneoudly in al parliaments® Rea improvement of the parliamentary influence
would mean that parliaments could make their voice heard. This could at first be done individually *°
and then collectively — for example by using the aready established mechanisms such as COSAC
meetings but aso the specialised committee meetings. Those concerns that are listed by NPs could
firstly be presented to the EP, which would take them into account in the legidative process.®’ Fur-
thermore, reports could aso be sent to the Commission and in particular to General Affairs Council
which prepares decisions on the following years programme. *®

Nonetheless, given the recent developments, scrutiny should not only be restricted to the annual legis-
lative programme of the Commission but also apply to the programmes of the Council and the Euro-
pean Council. Therefore the “multi-annual programme™” of the European Council and the ‘annual
operating programme of Council Activities' as envisaged by Sevilla EC*° should aso be scrutinised by
national parliaments.*’

12.2.2. A New Warning Mechanism in the L egidative Phase?

Apart from involving nationa parliaments better in the pre-legidative phases through scrutiny of the
annual strategies and legidative programmes of the European institutions, their position should also be
strengthened within the legidative phase. Currently, NPs can make their positions known to their ra-
tional governments and the EP, but they do not have a ‘real say’ in these process - not at the European
level. Thisiswhy it is often proposed to give them a say in guarding the application of the principle of
subsidiarity. Proposals are ranging from general vetoes on legislative proposals* via pledges for a new
“political body” ** or simple mechanisms assuring that NPs are at least consulted.

When analysing the discussion in WG IV and | of the Convention, there seems to be a mgority for a
new “ early warning mechanism” for NPs in order to prevent breaches of the principle of subsidiarity
and to ensure that concerns by NPs are taken more fully into account by the legisiators.*® If there were
to be such a mechanism, it should not only enable parliaments to react to Commission documents but
aso to interfere at later stages of the legidative process, since Commission proposals are significantly
dtered by the EP and the Council.** An interesting proposals has been made by Andrew Duff with
regard to the co-decision procedure: a “complaint procedure’ could be triggered by a significant ma-
jority of NP, by issuing “ a reasoned amendment” this mgjority could demand a third reading within
the Conciliation Committee. If the Council and the EP want to retain their origina positions, they
would have to achieve a higher threshold (a"super QMV" in the Council and absolute mgjority in the
EP) during the voting procedure. NP should have four weeks to register a complaint and submit a rea-
soned amendment .*°

But with the variety of decision procedures — which hopefully will be simplified and be made more
transparent, already this would aso facilitate scrutiny for NPs — it will be problematic to decide, when
and where new mechanisms should be applied. Should it be restricted to first pillar matters or should
NPs scrutinise in particular CSFP/ESDP matters?

12.2.3. Involvement in the Post-legidative Phase: A new Complaint Procedure?

So far, the principle of subsidiarity is applied by the Commission, the European Parliament and the
Council of Ministers and there is also judicia control by the European Court of Justice. Whereas some
observers in the Convention have stressed that the question of subsidiarity is first of al a political
guestion and that its application therefore requires the setting up of a new “political mechanism”, oth-
ersthink that it is primarily ajudicia question and that control should remain with the European Court
of Justice - any thoughts of reform should evolve around that institution. However, there have also
been specific proposals with regard to involvement of NPs in the post-legidative phase.
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12.3. Parliamentary Participation in the Procedures of Appointment

By legitimising the decisions made by their national governments, NPs have aso arole in controlling
“the governments European appointment policies.”*® Despite the changes in Maastricht and Amster-
dam which strengthened the EP*’ and the President of the Commission (in choosing the Commission-
ers), national governments play still a centra role in the nomination procedures.*® This also accounts
for the nomination of other leading positions at other European ingtitutions (for example the European
Court of Justice and Court of first Instance, the European Central Bank, the Court of Auditors and
others).*® Given that there are hardly any legal provisions at the national level which would provide for
parliamentary participation in these appointment procedures,™ it seems to be essentia to examine
possible new ways of involving NPs — either at the national® or even at the European level.

With regard to the latter proposals have been made to involve NPs in the eection or nomination of a
“President of the Union.”** Executive powers could either be further attributed to the Commission or
to the Council. There have been French, Spanish and British proposals for the nomination of a Presi-
dent of the Council®® as opposed to proposals for electing the President of the Commission.** In both
cases nationa parliaments could be involved. If the President of the Commission would be elected,
this could be done by some form of assembly comprised of European and national parliamentarians.
Suggestions along these lines were aso made by the current President of the Commission, Romano
Prodi. After having been elected by MPs and MEPS, the President of the European Commission may
aso need the approval of the EU leaders.>® Different ideas came from the Chairman of the European
Convention. He would like to see parliaments equipped with less powers. According to him there
could be some role for NPsin “confirming” some nominations of the heads of state of government.>’

12.4. New Institutions or Reforms of the Existing M echanisms?

The most radical proposals regarding new forms of involvement have been the creation of a *second'
or ‘third chamber’, the former being a chamber within the EP*® and the latter being a new independent
chamber.>® The first proposal implies that the present EP would become the lower chamber, the upper
chamber would be comprised of representatives of the nationa parliaments either with the same num-
ber of representatives per state or with the number of representatives varying accordingly to the popu-
lation of the state. In theory, this would “duplicate nationa representation at the European level unless
the Council was substituted by such a second chamber.”® Since this is very unlikely, there would be
the danger that the functions of the institutions would overlap. This might not necessarily be the case
with a third chamber, which would not have legidative competencies but perhaps some role in the
second and the third pillar.** Nevertheless, these proposals would rather render the institutional system
more complex than more transparent. A dua mandate for nationa parliamentarians seems aso hardly
practicable today. ®* The ideas of giving NPs a role in subsidiarity or the second and the third pillar
could also be exercised by a less forma assembly or mechanisms or even by making use of the exist-
ing structures.

Other proposals refer to a ‘ permanent conference’ or a ‘congress® or a “Parliamentary Subsidiarity
Committee” (PSC).** These would be more flexible arrangements. There could be regular meetings or
they could take place on an ad-hoc basis®™ Nevertheless, these ideas seem to ignore already existing
mechanisms. Why should the experiences made in and with COSAC not be of use? Independently of
the precise role that one would attribute to a new body, there are various possibilities of reforming
COSAC. Mot tasks that one would attribute to a new body could be exercised by a reformed COSAC.

If “heavy mechanisms’ are to be avoided,*® because of their potential negative consequences for the
European ingtitutions and the decision-making process, a reformed COSAC would seem to be a more
appropriate solution. Although this might imply that COSAC changed its name and composition,®” it
could easily play arole in safeguarding subsidiarity, in some appointment procedures, in debating the
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legidative programme of the Commission and the multi-annual programme of the European Council
and it could even play arole in CSFP.?® There could be aso “non—routine joint conferences of MPs
and MEPs* which would discuss particularly problematic dossiers (such as enlargement or reform of
CAP) bringing together the specialists and not the EU generalists of the EC/EU Affairs Committees. *°

13. Towards a New Role or towards a Re-Orientation of National Parliaments?

National Perliaments have provided the “forma” frame of legitimacy in which European integration
could take place. Due to the transfer of powers to the European level, their legidative role has been
significantly undermined. As NPs, however, ratified each Treaty revision, they cannot be seen as ‘losers
of the integration process. Neither have national parliaments ‘failled’ to adapt to the changed domestic
and European environment, but the process of adaptation has been rather "dow." This is true for both,
their responses at the European but also at the national level. Until today several forms of co-operation at
the EU level have been established helping them to get direct information of developments at the
supranationa level. Co-operation with the other parliaments and in particular the EP has become an
integral part of their day-to-day affairs. NPs have become participants of the multi-level game. However,
they do not yet spesk with a forceful collective voice. Resolutions that are passed by the
interparliamentary conferences have not yet effects for the European ingtitutions (apart maybe form the
EP) nor the European decision-making process, nor on NPs themsalves, since those resolutions are not
binding.

The role NPs play in the EU thus consists mainly of their one-level activities. Initialy, there were similar
ingtitutional responses to the chalenges of European integration in all parliaments. The established
procedures were however shaped by country specific factors (such as the political system) and these
factors have aso affected the way the established mechanisms work. This is why some parliaments are
better scrutinisers of their governments than others - this generd rule aso applies to scrutiny of the
executive in EU affairs. This is why the role of NPs in the EU in terms of participating and having an
impact differs.

This does not mean that NPs do not exercise essential "European functions'. All NPs have become
European actors and this should be acknowledged more - for a start for example in the European
Treaties. Their European role consists in legitimising primary and secondary legidation for example by
ratifying treaty amendments or giving assent to acts which might have implications for the national
condgtitutions. This may be only a little impact, because NPs are to decide upon matters that have been
decided dready (in Brussels). The little possibility they have to be involved a an earlier stage is their
participation in the national policy formulation process. As we have seen ther effectiveness to
participate varies largely. And till even this little impact via the nationd level is again undermined when
decisions ataken by a mgority.

Still, NPs are important European actors when it comes to the process of implementation. Thisis a vital
and necessary task. For NPs however it may have meant to exchange their former legidative functions
for new executive ones. Given this little impact in shaping the European policy process, there should be
new rolesfor NPs.

NPs will have to continue to hold their government accountable, this is why reforms of the national
procedures and mechanisms are important. This should be primarily a task for the weaker NPs and their
governments. Progress may be reached to a limited extent through best practice studies. Benchmarking
may help its effects may be limited as to spurring real changes. Further considerations should be given to
the dready exigting "rights' of NPs in the Protocol on the role of the nationd parliaments of the
Amsterdam Treaty. These could be extended in scope, thereby creating a common standard of minimum
rights for NPs. This could be aso donein form of (a) new Treaty Article(s).
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Equa possibility of participation could be reached more easily at the EU level. Nevertheess, it might not
necessarily involve the creation of new bodies or mechanisms that might render the decison-making
processes more cumbersome. Better forms of involvement are temporarily exercised tasks, such as the
participation in the Convention or a role in possible new appointment procedures. However, the existing
structures through which NPs have become multi-level actors could aso be reformed. In particular
COSAC and the joint mesetings of specialised committees do provide a good bass for reforms. NPs
could exercise a new role in checking compliance of the principle of subsidiarity: a the pre-legidative
stage this could be the scrutiny of the legidative programme of the Commission and the (multi-) annua
drategies of the Council and the European Council. This task would aso help parliaments to plan and
time their actions and reactions a the nationd level. These reforms would not require new bodies.
However, if the Convention and the IGC will decide to establish new roles for nationa parliamentsin the
European architecture on the basis of the existing structures remains to be seen.
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Table 1. European Parliament and Council decision-making powers since the entry into force
of the Amsterdam treaty

Participation of [ Unanimity in|{ QMV in Council Simple Mgjority in | Special magjorities | Total
the EP Council Council other than QMV
No. of % No. of % No. of % No. of % No. of %
Art's Art's Art's Art's Art's
Consultation 33EC  17.09 23EC 1191 1EC 0.518 2EC 1.03 59 EC 30.57
4EU 13.79 1EU 344 1EU 3.44 1EU 344 7EU 24.13
Co-operation OEC 0 4EC 2.07 OEC 0 OEC 0 4EC 2.07
Co-decision 5EC 259 33EC 17.14 OEC 0 OEC 0 38EC 19.67
Assent 6 EC 3.10 2EC 1.03 1EC 0.518 2EC 1.03 11EC 5.69
2EU 6.89 2EU 6.89
Information 1EC 0.518 8EC 414 OEC 0 OEC 0 9EC 4.66
Parliamentary 31EC  16.06 31EC 16.06 4EC 2.07 6 EC 3.10 72EC 37.30
exclusion 9EU 31.03 3EU 10.34 3EU 10.34 5EU 17.24 20EV 68.96
Total 76 EC  39.38 101EC 5233 6 EC 3.10 10EC 518 193EC  100.00
15EU 51.72 4EU 13.79 4EU 13.79 6 EU 20.68 29EU 100.00

Source: Treaty of Amsterdam, author’ s calculations.

Figure 1a Evolution of the EP' s |egidlative powers 1957-2002 (absolute numbers)
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Figure 1b: Evolution of the EP s legidative powers 1957-2002 (relative)
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Figure 4. Overal Duration of Co-Decision Procedures
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