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A Changing International System and Development of
I nternational Law

XUE Lei"

Abstract: Recently the situation of internationahtnunity has undergone great change. A
series of incidents including the end of Cold \Whe Incident of September “Land the War in
Iraq have caused great impact on and brought clggieto the international system as well as
International Law. The dominance of United Statsstlae single super power also brings
uncertainty into the future of international lawndér these circumstances, this article first
explores the changes in the international systedrsame important influencing factors, which are
regarded as both causes of challenges to currrhational regime and international law and
opportunities for new development. As for the iielahip between Hegemony of United States
and the future of International Law, the authorremkledges the great impact of United States’
Hegemony. On the other hand, the author conteradghbre’s a developing trend of international
law with common interest of mankind as its core.wsdwaer, this trend will not go forward
smoothly. Then there’s some study on the internatitegal issues in debate and development,
including mainly issues such as the regime governise of force, international protection of
human rights, non-proliferation of weapons of mdsstruction, and international governance
mechanism tackling “State Failure”. On one haneéydhs the fact of United States’ attempt to
create new rules through unilateral acts. But tlase exist challenges and restraints from most
members of international community. In conclusitrese legal norms are still in the process of
development, which requires the combination of mpis of varied aspects so as to establish rules
of international law in conformance with the realiff contemporary world.
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In the early years of the ZIcentury, a series of serious incidents happenéi;hwhave
directly influenced and shaken the foundation ¢énmational system, including the September
11" Incident, the “War on Terror” led by the Unitedatéts, etc. The whole international
community is now faced with immense uncertaintye§édramatic impacts have also affected the
foundation of international law which is closelyncected with the constitution and evolution of
the international community. One Chinese scholar s down some words on this: “the system
of international law has unprecedentedly encoudtgerious impacts and challenges. With new
practices and new theories coming out so frequetliytemporary international law turns out to
be more and more questionable, arguable, and fiudbofusions or ambiguities. Reform seems
inevitable.” In this volatile era, in order to vicdte and develop the principles, rules and
institutions of international law in case the hunsaciety is subjected to “jungle law” or “state of
nature” with every man being others’ enemy, thermtional legal scholars should be readily
faced with these challenges as well as resporiihili

I. The Change of International System and ItsInfluencing Factors

1. The Change in World Order of Major Powers

The United States became the single super powtaeinvorld since the end of Cold War. It
has occupied unequivocally predominant economic mildary power. In the meantime, the
contemporary 21 century is also witnessing the remarkable reswgesf some developing
countries such as China and India. This presentsally new situation, since for the first time in
the several hundred years after the rising of vmesi®rld, non-Christian countries are gradually
transforming into great powers with the capabitifyaltering world order. However, Asia’s rising
powers still need more representation in key stihs at international level, for which the
configuration of the UN Security Council is the madbvious example. This important body
should reflect the emerging configuration of glopaler” We can acquire some experiences
from the Decolonization and establishment of Neilmgiependent States in 1960s. Just as what
Prof. Wang Tieya had said, “The impacts of Newlgdpendent States as a categarygenerison
international law manifest in many of its branch@n the issue of state succession, UN
International Law Commission asserted the concépiNewly Independent States (NIS)” while

preparing for the codification on the issue of Sssion of States in respect of Treaties and

® James F. Hoge, Jr., “A Global Power Shift in thakiig”, Foreign Affairs July/August 2004.
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matters other than Treaties, which in turn led tdiscrimination of these states from other
newly-established states with regard to their legalsequences. As for the issue of acquisition of
territories, it's generally accepted that thera wifference between the Newly Independent States
and other states, since the NIS just freed frororepation have inherent sovereignty over their
territories, only that this kind of sovereignty wasbe attributed to the peoples on the land before
the independencé” As far as the Newly Emerging Powers are concertieel, change and
development of international legal institution maytmanifest more in the areas of UN and
regional collective security arrangement, as veallin the reform of rules of international
economic and trade law.

2. Looming Large of the Trend of Globalization

In respect of international relations, the traditib geo-politics has been replaced by
geo-economy or even global economy. Globalizatieepgns connections and interdependence
among peoples around the world, which consequdradyled to the gradual creation of global
civil society. This new situation is different frotime traditional one which had the sovereign states
as the only dominating players in the world platiorNow we need individuals and groups
representing plural interests more and more ppditig into the discussions of global affairs. The
international community is also shifting from arfardo global governance, which has made the
international law transformed to some extent irte world law. However, the process of
globalization has not enhanced equally all the [Esbfreedom and welfare. In countries around
the world, especially the Less Developed Countriesst of the non-elites groups are still
confined by inflexible territoriality, which has ma these people more susceptible to oscillation
and uncertainty — a byproduct of globalization. tire process of globalization, the culture,
language and religious tradition of ethnic minestiand indigenous people may suffer damages,
which will deprive the rights of individuals in tbe groups conferred by international human
rights law. This kind of situation should be reestdy more powerful measures taken by relevant
governments. But it also needs the coordinatiomiginational community so as to achieve the
objective of protection of the interests of variaisadvantaged groups. This presents the issue of

global cooperation. The factors influencing onentots disadvantaged groups lie not just inside

@ Wang Tieya, “Contemporary Trend of InternationaiM’ain Selected Papers of Wang Tiegdjted by Deng
Zhenglai, Chinese University of Politics and Law Fslbing House 2003, p.7.
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that country any more. The change in global econguiitics and environment will all impose
great impact on the living circumstances, meandivorg, as well as collective identity of these
disadvantaged groups. So it has been a critica¢ issthe process of globalization to transmit the
appeals of these disadvantaged groups to varioatesstgovernments and international
organizations, and also to both maintain theirionabliving conditions and further the constant
development of these groups.

Globalization also manifests in the change in tiea &f security. The weight of the so-called
traditional security has fallen relatively, whiclkasvaccompanied with the near disappearance of
armed conflicts among major powers. On the otherdhahe importance of non-traditional
security is on the rise, with especially the falsatt non-international armed conflicts have
occupied the major part of all the armed confli€im 1980s to the year 2002, there were only
several cases of conflicts among nations, in sharpparison with which is the fact that armed
conflicts inside a country continuously keep thember of above 30 cases annudllyn the
meantime, apart from the traditional concept oftany security some new threats to security are
gradually taken heed of, including transnationgboized crime, proliferation of weapons of mass
destruction as well as international terroristdivaiies. There are some common characteristics
among these new security threats, i.e., they aaimitted beyond national borders, which has
posed new challenges to international law traditilgn linked with national borders and
nationality.

3. Extensiveness of the Scope of International icto

International organizations continue to play a greke in world affairs, gradually having the
power to challenge and contain States. Recentlydfm of the United Nations has aroused
great interest among people around the world. Degpiowing discontent over this universal
organization’s many discrepancies, peoples of thddnstill confer great hope on the UN for its
role in maintaining world peace and stability asllves promoting economically and socially
sustainable development. In addition, there hav&ezk many regional organizations in the level
of continental or sub-regional. The trend of regidntegration has been to some extent opposite

to the role of the UN. However, based on Chaptesf 8he Charter of the United Nations

@ See the Report of United Nations High-level PameTbreats, Challenges & ChandeMore Secure World:
Our Shared ResponsibilityyN Document, A/59/565, p.17.
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concerning regional organizations or arrangemeinésactions of these regional organizations can
be made in coordination with those of the Unitedidtes. This has provided a new direction for
the UN in maintaining international peace and ségure., under the precondition that the UN
keeps substantial control over the actions takeoam delegate powers to or coordinate with
regional organizations in respect of the casestwhie more suitable for regional organizations to
take actions. Especially in the process of posthoorrebuilding, the participation of relevant
regional organizations can supplement the weaksdsseapabilities of the UN in this regard.
And there is also another form of emerging role imternational organizations, i.e., the
proliferation of specialized organizations. It liEsnonstrated the trend of functionalization of the
development of international organizations, whiglof great importance to our new world filled
with lots of trans-boundary economic, social, eowimental and health problems.

Apart from those Inter-Governmental Organizationsntioned above, the new century is
witnessing a more and more active role of Non-Gawemtal Organizations (NGOs). This has
brought about both positive and negative consemserkkrom the positive side, it can be seen that
the activities of non-governmental organizatiorepresenting interests of different groups in
countries around the world and pursuing differdnjectives, are more and more frequent on the
international platform. According to Article 71 tife UN Charter as well as Resolution 1996/31 of
the Economic and Social Council (ECOSOC), a IdGIOs have acquired the consultative status
with the ECOSOC, which means that they can pagtieisome meeting of the UN and even
presenting their opinions as to matters insider thpéecialized organizational realm. The NGOs
also have acquired similar status in some othetialimed agencies. At the same time, the NGOs
have participated into the proceedings of inteamati dispute settlement bodies. They provide
amicus curiabrief on certain relevant questions, which carphék international legal forum
weigh a balance among different interests. Comyratinternational terrorists groups or
transnational organized criminal gangs have incurnegative impacts on orders of both
international and domestic society. With the enlanof international exchanges, movement of
persons and goods, various kinds of transnatiotii@es have been increasing, which also have
become more and more specialized and organizeds magative trend has brought great

impediment for every country to effectively exemgsgovernance and jurisdiction.
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I1. Hegemony of the United States and the Future of International Law

1. Hegemony of the United States and Internati@yatem

Since the end of the bipolar system of the Cold, \Wer United States has become the only
superpower in the world. It seems that the coraentif the Pax Americana has got some real
meaning. Yet the hegemony of the United States :igeche institutional support so as to get
self-sustained. The theory of Hegemonic Stabilitypbasizes in this respect the importance of
institutional hegemony to the vindication of hegemdt contends that the core of hegemony is
“institutional arrangements for inter-state relai@enerally accepted by international community,
accompanied also with legitimacy”. Hegemony is meseform of “ruling”, but a kind of
“leadership” generally acknowledged (consented a@repted) by international community. In
order to maintain the stability of internationak®m and sustainability of the hegemonic regime,
the hegemonic state will voluntarily make “stratedgelf-) restraint” and a series of “assurance
strategy”, which means that the hegemonic statdfisas some contemporary interest so as to
alleviate the fear of secondary or weak statea foegemony-dominated international system, and
in this way wins the compliance and cooperationotifer members under the international
system.” There are three important factors included: imgeting strategic restraint,
constructing binding and bounding institutions, quimg social integration so as to promote
familiarity, trust, common identity and objecti¥eAccording to the discussions made above, we
can conclude that a hegemonic state is also willing able to cooperate with other countries
under one common international legal regime.

However, a clear understanding of America’s supmma powers must be made. On one
hand, its powers are unequivocal and beyond cosgari with no other country can
single-handedly stand against it in respect oftamyi powers. Yet on the other hand, it is still
restricted by various factors arising from inteimi@él and domestic economy and politics.
Huntington has asked similar question, i.e., wixalans this apparent gap between the extent of
American power and the ineffectiveness of Amerigdtuence? In part, the gap is a result of

comparing the resources of a country with the gtienf its government. Historically the United

© Chen Dongxiao et alUnited Nations: New Agenda and New Challen@sshi Publishing House, 2005,
pp.47-48.

® Charles A. KupchariThe End of the American Era: U.S. Foreign Policy éime Geopolitics of the Twenty-first
Century,Chinese edition, translated by Pan Zhongqi, Shamgmple’s Publishing House, 2004, p.308.
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States has been a strong country with a weak goarh Apart from the military, most of the
resources cited as evidence of American power ateeasily subject to the control of the
American governmenit. Although in the name of War on Terror the Unitedt& Government
has strengthened its capabilities in harnessingpusrresources, the view of Huntington still
stands to a large extent. Secondly, despite Amigrisapremacy in military power, it still
encounters great difficulty when it launches a wathe name of Humanitarian Intervention or
Regime Change against certain country. This pa@mahstrates not only during the process of
war but also in the process of rebuilding post-oraers as well as establishing a new democratic
government. In the words of Keohane, internatiosegime has influence on the information and
opportunities one government may acquire. If oneegament doesn't live up to its promises of
supporting the international regime, its credipilivil be damaged. So in this way the
international regime can change the assessmenittiohal interest or options availalfieLast but
not least, the importance of the so-called Two-L&a&me contended by Putnam in world politics
should not be ignored. The actions taken by thdaddnbtates with regard to foreign affairs are
influenced to a great extent by lobbying and coingeactivities of various interest groups.
During this process the NGOs can play an impontal®, since the interests they represent are
multi-faceted, including those with the purpose esthancing globalization and international
cooperation. Therefore, the capability of the Ar@ni Hegemon to enforce the so-called “unitary
will” has been much exaggerated. There needs tmlmbjective view on that.

2. The Change of the Foundations of Internationagdl Community: Communitarian
International Law or Hegemonic International Law

As far as the attitudes toward international ldwe &€xtreme view in the United States totally
denies the legal effect and validity of internaiblaw, regarding it only as some moral lines and
conducts of international comity. So the Americalshould be unashamed, unapologetic,
uncompromising American constitutional hegemoni$tsJust in contrary to this, based on the

practices of United States in the War on Terrorcam see that the U.S. always made great efforts

® Samuel P. Huntington, “The Erosion of Americaniblal Interests”Foreign Affairs,September/October 1997.
® Robert Keohanefter Hegemony: Cooperation and Discord in the Wettditical EconomyChinese edition,
translated by Su Changhe et al., Shanghai PeoplblésRing House, 2001, p.30.

® Robert D. Putnam, “Diplomacy and Domestic Polititise Logic of Two-Level Gamesinternational
Organizations42 (Summer 1988), p.427.

@ John R. Boltonls There Really “Law” in International Affairs20 Transnat’l L. & Contemp. Probs. 1 (2000),
at 48.
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in vindicating the legitimacy of its using of forag other actions. It did this either through
interpreting from its perspective relevant inteimadl norms or by regarding its actions as
refreshing and developing those obsolete internatitegal rules. These efforts of formulizing or
systematizing the pattern of America’s dominancenifeat mainly in the conception of
Hegemonic International Law (HIL). It can be divitimto two categories based on opinions from
various international legal scholars. One is uerkt HIL. In essence, HIL jettisons or severely
undervalues the formal and de facto equality destareplacing pacts between equals grounded in
reciprocity, with patron-client relationships in ieh clients pledge loyalty to the hegemon in
exchange for security or economic sustenance. €gerhon promotes, by word and deed, new
rules of law, both treaty based and customarg ¢fenerally averse to limiting its scope of action
via treaty; avoids being constrained by those igedb which it has adhered; and disregards, when
inconvenient, customary international law, confidémat its breach will be hailed as a new rlile.

In the light of state practices and responses daggiit, this form of manifestation of hegemonic
international law has been objected by a large murobcountries, which makes it impossible to
turn into new rules of international law. Compaxeith that, the second form referred by some
scholars as “global hegemonic international laws baen equipped with more characteristics of
disguise of multilateralism. It contends that theitedd States can transform its own hegemonic
interest into the collective wills of the United tens Security Council in the way of dominating
the agenda-setting and decision-making procegsedbecurity Counct.

German diplomat and scholar Wilhelm Grewe in théddgpe of his bookThe Epochs of
International Lawcontended that there were two opposite directionthe changing foundations
of international law: communitarian or hegemoniteinational law. In his view, against the
background of the fundamental transformation inlevpolitics that took place between 1989-91,
there was a growing inclination to re-examine thasib principles of international law based on
the consent of sovereign States. This re-examimatiok place from the perspective of an
‘international community’ entrusted with the presgion of the common interests of all peoples —

or, in the language of several treaties, the ‘commncern of humankind. Actually speaking,

® Jose E. AlvareZditorial Comment: Hegemonic International Law Reweigi97 A.J.I.L. 873 (2003). Also see
Detlev F. VagtsEditorial Comments: Hegemonic International L@ A.J.1.L. 843 (2001).

® Jose E. Alvarez:ditorial Comment: Hegemonic International Law Reeidj97 A.J.I.L. 873 (2003).

© Wwilhelm G. GreweThe Epochs of International Lawans. and rev. by Michael Byers (Berlin: de Genyt
2000), p.704.
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this trend started even earlier with its initial mifastation in the institution for exploring and
preserving international seabed resources. On Aug'x‘ﬁ'é 1967, the representative of Malta’s
permanent mission to the United Nations presentegraposal to the UN Secretary, which
demanded to add an item on the agenda of the tveectynd UN General Assembly with the
name of “Declarations and Treaties on preservimgpéaceful purposes international deep-seabed
resources beyond the limits of national jurisdictiand using the resources for the common
interests of humankind”. In the interpretive menmolam annexed to it, the concept of “common
heritage of mankind” was formally put out, whiclkclided the following contents: (1) no state
could annex to its territory in whatever way theeplseabed underlying the oceans beyond the
limits of national jurisdiction; (2) the harnessiagd economic exploitation of the deep-seabed
underlying the oceans beyond the limits of natigonakdiction should be undertaken in a way
compliant with the purposes and goals of the UnNidions Charter; (3) the harnessing and
economic exploitation of the deep-seabed underlyireg oceans beyond the limits of national
jurisdiction should be undertaken for the purpossadeguarding common interests of humankind,
with the net fiscal benefits accrued from theseviiets having to be first used to promote the
development of poor countries; (4) the deep-sealnderlying the oceans beyond national
jurisdiction should be preserved for peaceful psgsd In light of the above suggestions, the
common interest of humankind can be clearly dennatest through this new concept. After some
refining work, we can discover some general factorddentifying the common interest of
humankind, i.e., none of the countries having taikl power in its occupation or disposal; with
the purposes and goals of the UN Charter as goakeliundertaken for safeguarding the interest
of mankind.

In that memorandum it also said that, the suggdséady should include in its contents the
establishment of an international institution, (ahich will undertake jurisdiction over the
deep-seabed beyond the limits of national jurigmigtworking as trustee of all the countries; (b)
which will coordinate, surveil and control all thetivities in the deep-seabed area; and (c) which

will ensure the activities undergoing to be in arndfity with the principles and stipulations of the

© Wang Tieya, “On the Concept of ‘Common Heritage efiiind”, in Chinese Yearbook of International Law
(1984) Chinese Foreign Translation Publishing House, 1pp£4-25.
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suggested treaty. This also discovered an important special feaituthe protection of common
interest of mankind, i.e., any single country isbie to undertake responsibility to provide by
itself the protection as such, which means thashibuld be under the coordination of an
international organization vested with some kindaathority and jurisdiction. This is just what
Verdross and others have referred as the institaliization of international community. In this
institutionalized international community, the Ciearof the United Nations attains the status of
Constitution of international community. Those deh® have also pointed out that, the
international law is pure “inter-national law” beéothe creation of the League of Unions, which
only has two kinds of functions: to delimit the peoof inter-states jurisdiction and to regulate the
exchanges on the mutual basis. Yet since tﬁ'écmltury, one fresh goal has been annexed to
international law, which demands it to promote ¢heperation of various countries with a view to
pursuing common objectives of humankihdn the case oBarcelona Tractionthe International
Court of Justice made a historic proclamation andhligations of States. It said that there were
aspects of obligations undertaken by States, withlmased on traditional mutual undertaking and
the other as obligatiorerga omnesThe latter have become common concerns of altd@tries
due to the nature of this kind of obligations. diléws that every country has a legal and
legitimate interest in ensuring the implementatibthose obligations, which means naturally that
any country can claim for the implementation of thigligations in due coursé.Kant had
recognized this long time ago. So he said that:rfations originally hold a community of the
soil”, and “a possible physical intercourseofnmerciup by means of it". He also named the
right to this kind of intercourse as “cosmopoliticeht (jus cosmopoliticum)”, “in so far as it
relates to a possible union of all nations, in eesf certain laws universally regulating their
intercourse with each othet”.In conclusion, based on the recognition of comrraarest of
humankind, all States undertake some kind of otiiga in respect of the whole human society.
According to contemporary global change and thectjmes of the United States, there

actually exists some uncertainty in the evolvingcion related to the future of international law.

@ 1d. at 25.

@ A. Verdross et allnternational Law Chinese edition, translated by Li Haopei, the Cemuial Press, 1981,
p.777.

© See Wolfgang Graf Vitzthum ed¥glkerrecht Chinese edition, translated by Wu Yue and Mao féiathe Law
Press, 2002, p.597, note 427.

® Immanual KantThe Philosophy of Law: The Science of Rightinese edition, translated by Shen Shuping, the
Commercial Press, 1981, p.189.
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However, just as what the concept of “systemic &altihas articulated, which was presented by
James Hsiung with a view to explaining the fourmtafior sustaining &ivitas maximabreaking
the bound of national boundary and ideology, glizb#ibn and the emergence of a global civil
society have to a large extent changed the forrtee-sentric systemic value, with instead
concerns about individuals and the whole human canityngradually becoming the developing
trend. Moreover, many issues of concerns of theddrstates actually demonstrate the common
interest or new challenges faced up by internaticoanmunity. So we have to treat with an
objective view the claims made by the United Staesas to distinguish actions to extend or
enlarge its own hegemony from those complied witternational rules or their righteous
developments.

[11. International Legal Rulesin Controver sy and Development

1. Legal Regimes concerning Use of Force

Article 2.4 of the Charter of the United Nation&lldown the prohibition on unilateral use of
force, which has been both the most important ieatif international law at the end of World
War Il and also the rule constantly faced with rades. Generally speaking, this clause and
Article 51 of self-defense as well as Article 42S#curity Council’'s power on collective security
enforcing actions together constitute the legahfaork on use of force, with the latter two being
exceptions to the prohibition on use of force. Nthadess, the Incident of Septembefh,lthe
Wars in Afghanistan and Irag posed great challetgésternational law. Among these there are
two core issues: one is concerned with the timargusing force; and the other about the scope of
using force.

As far as the timing of use of force is concerrat worrisome trend is the ever-lowering of
the threshold of using force. Two elements areamesible for this. Firstly, non-state actors are
acquiring more and more military means or techrsgoemerly monopolized by States, which has
posed unpredictable threats since these non-staiesalon’t have consistent rules or usage as to
using force. Secondly, with the constant upgradifigmilitary technology and diffusion of
knowledge, the use of weapons of mass destructierbbcome more and more like just a piece of

cake, which consequently leads to potential danfperevery civilized and modernized society.

® James C. Hsiundynarchy and OrderChinese edition, translated by Yu Xunda and Zh&ejyin, Zhejiang
Peoples’ Publishing House, 2001, p.43.
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These two elements have turned out to be the basighich President George W. Bush framed
his “preemptive strategy”’. The major reason betndsident Bush’'s new strategy was just as
what we have mentioned above. Since we cannot iconan-state actors in possession of
weapons of mass destruction through the usuakgyragainst States of nuclear or conventional
deterrence, we must take preemptive actions toepteterrorists groups from acquiring or using
weapons of mass destruction. But this preemptiregegy has substantially extended the outer
reach of the traditional concept of self-defensgctd/ speaking, self-defense can only be judtifie
under the circumstance of an actual armed attadkichwwas further confirmed by the
International Court of Justice in the caseNi€aragua v. United Statedn addition, it's also
generally acknowledged if there exists imminentedir of armed attack, i.e., “imminent,
overwhelming, leaving no alternative and no time deliberation™ the act of self-defense is
justifiable. In contrast, the “preemptive strikedntended by the United States always turns out to
be “preventive strike”, which means to use forcdaick of sufficient evidence. This is a very
dangerous step to go forward.

As for the scope of using force, there have beenespew developments after the War in
Afghanistan and Iraq launched by the United Stdtesmerly the armed counter-attack was only
directed at the state initiating the war. Yet afteg unprecedented terrorist attack of September
11" President Bush declared that they will “not digtiish between terrorists and those countries
supporting and harboring terrorists”. As a furtk&planation of Bush Doctrine, Thomas Franck
also referred to the Draft on State Responsibilityder discussion in the United Nations
International Law Commission, contending that atestahould take responsibility for the
consequences caused by its acquiescence in usitegritory to damage other countries. Another
legal source cited by France is Resolution 1368/mfed Nations Security Council expressing
rage over the Incident of SeptembeP“,lWhich claimed that “any group supporting or haithg
those terrorist attackers” was also responsibletlier terrorist act$. However, it's arguable
whether the responsibility undertaken by this kirficstates includes reprisal armed attack, which
is accompanied with the difficulty encountered iaking clear delimitation in relation to relevant

concepts and standards. In the report of the UnNetions High-level Panel on Threats,

® Yu Mincai, Legal Characterization of “Armed AttackJournal of Law Review (FaXuePingLun), No.1, 2004,
p.20.
® Thomas M. Franckzditorial Comments: Terrorism and the Right of Saffense95 A.J.I.L. 839 (2001).

12



Chinese Yearbook of International Law 2006 pp.222-239

Challenges & Change and Secretary-General Cofi Asneeport, the contemporary rules
concerning use of force are still recognized andepied. In the final 2005 World Summit
Outcome adopted by the General Assembly, it aldd swt “we reaffirm that the relevant
provisions of the Charter are sufficient to addrimesfull range of threats to international peace
and security™ In conclusion, although the legal regime goverriing use of force is faced up
with new challenges, its core theme is still ungjoesble. So the practical solution may be to
insist on the basic rule while considering simudtaunsly some reasonable worries.

2. International Protection of Human Rights

As far as international protection of human rigist&oncerned, there are two opposite but
mutually complementary evolving directions. On ttvee hand, there is a growing trend of
internationalization and universalization in regpsaights conferred on peoples around the globe
and their protection. On the other hand, with thdartaking of more and more personal liability
under international law, individuals are not purelgdertakers of rights and obligations in
domestic law any more.

Firstly, as far as an individual’s rights are cameel, according to traditional international
law, it's one state’s domestic affairs how theestagats its nationals or persons without natidyali
which is not concerned with any other country derinational organization. The only particular
case is for aliens with other countries’ natiomedit the treatment of whom will be subjected to
their own nation states’ diplomatic protection. Bhis protection is regarded as right of the state,
not of the individuals. And it's totally under as#’s discretion whether to claim this right or.not
However, after the creation of the Charter of thétédl Nations, the situation has changed a lot.
So Lauterpacht believed that: the stipulationshaf Charter as regards human rights were the
main theme running through it. In the words of @learter, rules on human rights occupied a
conspicuous position. And all the member countoethe United Nations had undertaken legal
obligations to act in accordance with the purpasfethe Chartef. The legal obligations referred
by Lauterpacht were mainly concerned with Artickednd 56 stipulation the obligations of states
to protect human rights. Article 56 demands evedgtes“take unilateral or joint actions in

cooperation with the United Nations with a viewpi@moting the respect for human rights and

“ UNGA Resolution A/Res/60/1, 16 September 2005.
® H. Lauterpacht, “State Sovereignty and Human Rigitiswestern Theories of Human Righeslited by Shen
Zongling and Huang Nansen, Sichuan Peoples’ PuibiidHouse, 1994, p.513.
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basic freedom”, which has been interpreted broasdlthe obligation undertaking by every state to
protect human rights domestically. Under the cirstamces of consistent violation of human
rights in large scales, the United Nations Subcdtemifor Protection and Promotion of Human
Rights can accept complaints from individuals ameestigate the relevant situations. When the
situation is serious enough to constitute a thi@anternational peace and security, the Security
Council will make deliberation on the situationdahen take actions according to Chapter 7 of
the Charter. Considering this, Louis Sohn pointatitbat: the Universal Declaration of Human
Rights was integrated into the Charter...which haddd into a component of the constitutional
structure of the international communitySo contemporary international law demonstrate$ dua
characteristics. Inherently it's still law amondinas. Yet at the same time it's evolving into & la
of humankind, which will take into account of bothe human nature of sociability and
individuality.”

Secondly, in respect of the international liak@kti of individual persons, the foremost
conspicuous demonstration was the Nuremberg angoTiolal against war criminals of the Axis
countries after World War 1. These two tribunalsoatriggered the debate on whether individual
persons were subjects of international law. Sincehiese tribunals, individual persons were
involved into them as defendants, which naturatlofved that they havdocus standiin
international tribunals. The international lialyiliof individual person focuses on his international
obligations. Yet as a succession of the combinatiorights and obligations in domestic law, it
also includes some relevant rules in relation ®rights of the defendants, including right to a
council, right to a fair trial, etc. In spite ofat) the international liability of individual pensas
still mainly concerned with the liability of indidual persons for violating international
regulations, which manifests through the definsiaf international crimes and the jurisdictional
delimitation between international criminal tribisi@and domestic courts. Article 6 of the 1945
Charter of the International Military Tribunal maxidd the following crimes as actionable before
international criminal tribunals: crime against pea- planning, preparing, initiating or enforcing
an aggressive war, war crimes, and crime againstahily — murder, genocide, dislocation of

civilians during war time and other actions agamsgmnanity as well as relevant racial, political or

© See Thomas Burgenthéthternational Human Rights LavChinese edition, translated by Pan Weihuang and G
Shirong, Chinese Social Science Press, 1995, p.20.
® A. Verdross et algp. cit, p.2.
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religious persecutiofi. In the judgments made by the Nuremberg Internatidilitary Tribunal
against major war criminals, it reaffirmed thath& very essence of the Charter is that individuals
have international duties which transcend the nati@bligations of obedience imposed by the
individual state. He who violates the laws of wamngot obtain immunity while acting in
pursuance of the authority of the state if theestat authorizing action moves outside its
competence under international lafv.As of 1998, during the process of drafting of 8tatute of
International Court of Justice in Rome, most cdeatagreed that the initial working period of the
Court should be focused on those substantiallyoggericrimes in violation of international
humanitarian law. It followed with the distinctidietween the core crimes and the treaty crimes.
The core crimes include genocide, war crimes, crag&nst humanity, and crime of aggression.
Because of their seriousness and substantial ttodatman existence, these crimes become the
most important components of international crimes.

3. Mechanism for Preventing the Proliferation ofafyens of Mass Destruction

In respect of non-proliferation, the Proliferati®ecurity Initiative (PSI) advocated by the
United States has become a focus point of contsgvaYith the concept first presented in 2003,
the PSI was formerly framed to mainly include inmpéntation measures of participating
countries to prevent weapons’ proliferation in gveountry’s territorial sea, contiguous zone and
exclusive economic zone respectively. But the imb@nof the United States is not limited to this.
Actually it intends to create new customary intéioreal law concerning maritime security
through those participating countries’ practicescéhtly the United States has signed respectively
with Panama, Liberia and Marshal Islands bilateedties concerning preventing proliferation at
sea. In these treaties, it's said that the patigrothan the flag state party can visit and inges#
the suspected vessels hanging the flag of the qihey with the consent of the flag state.
Considering that Panama and Liberia are the top deuntries in the world with the largest
numbers of registered vessels, the signing ofdsdhtreaties makes most of the vessels sailing at
sea falling under the security framework of prahlfon prevention sponsored by the United
States. The influence and meaning of these actsotdoe underestimated. In the bilateral treaty

reached with Liberia, the so-called “suspected ele$sn need of special concern refers to those

“ Wolfgang Graf Vitzthumep. cit, p.732.
® John A. PerkinsThe Changing Foundations of International Law: Fr&tate Consent to State Responsibility,
15 B.U. Int’l L.J. 433.
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vessels for commercial or private use, which ardenmeasonable doubt in relation to getting
involved into proliferation activities at sea. Ttegm of “proliferation activities at sea” is defohe
as using vessels to transport weapons of massudgstr, delivery instruments and relevant
components and materials, with the originating ypart destination party as state or non-state
actors of special concern in respect of proliferatiArticle 4 of the bilateral agreement permits
relevant mandated authority to get on board theesied vessel. This means that when the
suspected vessel claims of having nationality dfesi party to the agreement, the maritime
security official can ask the other party to theeggnent for verification of the vessel’s nationalit
or for the permission to visit and inspect the sa$pd vessel, relevant cargo and persons, and take
the vessel into custody on the occasion of findiviglence of proliferation. As for obtaining of the
mandate of the flag state, the agreement stiputgtesifically that, the flag state can confirm or
deny the nationality of the vessel; and if the esiing state doesn't get the response after two
hours, it will be regarded as an acquiescencedoviiting and inspecting activities so that the
maritime security official of the requesting staevithin his authority to implement these actions.
Article 5 of the agreement reaffirms that respdéuiudd be paid to the basic jurisdiction of flag
state over the vessels hanging its flag. Yet o alsid that the flag state can assign its jurigmict
to other countries. In the agreement there ark attier rules concerning mutual exchange of
relevant information between the two states andnptonotification of the result of inspecting
vessels! However, if the United States intends to extendcumpulously this system to every
vessel at open sea without relevant bilateral agee¢s with the flag states, the long time usage of
navigation freedom at sea will surely suffer grel@mage. Having taken this danger into
consideration, the United States is now just foduse matters within the competence of disposal
conferred by international law on sovereign states.

At the time when the United States is striving donf a treaty network in limited scale, the
United Nations Security Council has also made seffets in this respect. On April 282004,

the Security Council adopted Resolution 1540 iatreh to preventing the proliferation of nuclear

® The text of the agreement is availabel at welditénited States Department of State: http://wwatesgov/.

@ From the incident related to a North Korean frégglas of 2002, we can understand the ambivalétuds of
the United States on this matter. At that time,igiph Navy intersected a North Korean vessel cagynissiles on
board. Then the government of Yemen immidiatlyrokd to be responsible for procuring these missiasch
made the final release of the vessel. During thelevprocess of this incident, the navigation freedd open sea
is an important factor having been considered.
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weapon, biological and chemical weapon, and thelivery instruments. Short time later, the
so-called “1540 Committee” was established in adaoce with this resolution. This has initiated
a new direction of surveilling and preventing piedlation of weapons of mass destruction through
the collective security system. This committeeasmposed of three sub-committees, which will
review state reports presented by member statesrdieg to Resolution 1540. Since this
committee is still in a state of initial operatiats effect and validity in relation to enhancirget
international mechanism for prevention of prolitera still needs further observation.

4. “Weak State”, “Failed State” and internationavgrnance

One of lessons people learned from the InciderBegtember M is that: in a globalized
world, the chaos or deficiency related to domestiter or internal governance of the “weak state”
or “failed state” will have a spillover consequersmeas to transmit to other countries, which has
become a threat to international peace and seclrithis vein, the way to tackling this kind of
challenges has become a hot issue under debateragrspeaking, the so-called “weak State”
means that the government of a state is losingajacity of implementing basic governmental
functions, always accompanied with a ever-loosingiad structure, but it maintains some
implementing capacity which makes the governmehtvedrk despite the lack of efficiency and
effectiveness. In contrast, the “failed state” tgtédoses control over its territory, consequently
becoming unable to provide security guarantee dgé&oples, to maintain rule of law, human
rights protection and effective governance, as waglto produce public goods such as economic
growth, education and health care, etc. The nasion a situation of collapse in respect of most
decisive aspects of national rulifigTo deal with state failure, we need not only tapability of
preventing conflict and crisis management, but ats® rebuilding of state institutions and
governance structure. The reshaping of nationailtijehas been another important aspect. This is
especially conspicuous in some countries of Afrithe process of decolonization has united
many ethnic groups into one state, but many yedes these groups still cannot integrate into one
complete nation-state. With the existing of comdliand turmoil, these states again fell into the
situation of anarchy and chaos. In these statesjniolvement of the United Nations from all

aspects is necessary for the rebuilding of theiona.

“ UN Press Release, SC/8265, 9 December, 2004.
® Men Honghua and Huang Haili, “Remedial MeasureRésponse to State Failure — With Additional Disaussi
on the Strategic Nature of Sino-America Security @@ation”,American Studie@MeiGuoYanJiu), No.1, 2004.
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As far as “state failure” is concerned, the mecsrmndf “Condominium” of international
community may be a practical soluti6h.This is naturally a Condominium based on
contemporary collective security system, with itsrking core being again the United Nations
Charter and subsequent practices developed bydberi§ Council. The Condominium should
first be based on the principle of sovereign edquathich requires every member of international
community to participate into it equally and wittimeir capability. There has been a trusteeship
regime in relation to certain special areas inWhéied Nations system, which was created by the
simulation of mandate regime in the period of tleadue of Nations. This regime delegates the
management of some areas with relative independamdespecialty to some trustee countries.
The trustee should strive to promote the advanceofendigenous political, economic and social
institutions, and ensure local people to make éfe@ice concerning future political status of this
area at some appropriate time. Article 76 of théddnNations Charter stipulates that, the basic
objectives of the trusteeship system is to furth@rnational peace and security; to promote the
political, economic, social, and educational adeament of the inhabitants of the trust territories,
and their progressive development towards selfgowent or independence as may be
appropriate to the particular circumstances of ewshitory and its peoples and the freely
expressed wishes of the peoples concerned, andagsbm provided by the terms of each
trusteeship agreement. Up to now, all the trugitéeies have chosen as stipulated their new
political status in the way of plebiscite. It seetiat the mission of the Trusteeship Council has
been ovef In the meantime, another similar institution hae established in accordance with
the 2005 World Summit Outcome, i.e., the Peacelmgil@ommission, which will undertake the
new function of international governance.

The first major practice of governance by the Uhiteations originated from the 1991
Agreement on a Comprehensive Political SettlemétiteoConflict in Cambodia. This Agreement
established a Supreme National Council, which wamposed of representatives of the

contending Cambodian factions. This Supreme NatioGauncil had delegated various

® See Tom J. FareEditorial Comments: Beyond the Charter Frame: Urgtalism or Condominium96 A.J.I.L.
359 (2002).

® As regards the Trusteeship Council, one sort afiopiasks for its dissolution through revision lué Charter;
and the other sort of opinion grants some new onissio it, including the surveillance and vindioatof the
enjoyment and realization of self-determinatiom, ttustee for common interests of international mamity such
as environment, the Antarctic, and outer space.
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governmental functions to the United Nations, whighre exercised by a UN Transitional
Authority in Cambodia (UNTAC) created by the SeturCouncil. Specifically, UNTAC was
given direct control over Cambodian agencies inaheas of foreign affairs, national defense,
finance, public security, and information; supansisover other agencies that could influence the
outcome of elections; and the right to investigagous other government organs to determine
whether they were undermining the accords and,itstake corrective measuresThe United
Nations has also played a great role in postcdrgkacebuilding in respect of Kosovo. On June
10" 1999, the Security Council adopted Resolution4]l2¢dhich decided on the deployment in
Kosovo “under United Nations auspices, of intewradl civil and security presences”. The
security presence was to be “under unified commeamdl control”, also authorized to use “all
necessary means” to establish a safe environmehfamiitate the safe return of all displaced
persons. It also empowered the Secretary-Genemrdtablish “an international civil presence in
Kosovo in order to provide an interim administratifor Kosovo under which the people of
Kosovo can enjoy substantial autonomy within theldfal Republic of Yugoslavia, and which
will provide transitional administration while ebtshing and overseeing the development of
provisional democratic self-governing institutiondhe resolution then outlined specifically the
major functions of this international civil presetic Despite those mentioned above, it's worthy
of noting that the cooperation and coordinatiomeispect of practice of international governance
between the United Nations and relevant regiorgamizations is never the less important.
V. Conclusion

In contemporary ever-changing international systédm, conspicuous imbalance of major
powers brings a lot of uncertainty to the futureidernational law. Actually speaking, in the
development of international law, the hegemonyheflnited States will have great influence. Yet
on the other hand, under the circumstances of faltian and emergence of global civil society
as well as rising powers, the communitarian intéonal law advocating for common interests of
humankind will acquire more extensive support. Trternational law pursuing the preservation
and development of human community should also Hee gtarting basis for considering

development of norms on specific areas. In conaiysive have to consider new security threats

‘ Michael J. Mathesornited Nations Governance of Postconflict Socie®8&sA.J.I.L 76 (2001).
® UNSC, S/RES/1244 (1999).
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and challenges facing international community,udaig the aggravation of terrorism, the danger
of proliferation of weapons of mass destructiortsan serious violation of human rights, and
collapse of state institutions. In the meantime, shall vindicate fundamental rules generally
accepted by international community and take seljoany contention or practice intending to
change relevant legal regime. Only by doing likat tan the members of international community

be presented with predictable and feasible rulespdluct.
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